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EACA Comments  on the Review of the
“Television without Frontiers” Directive

The European Association of Communications Agencies (EACA) represents

the views of advertising, media and sales promotions agencies across Europe.

EACA welcomes the initiative of the European Commission in launching a

public consultation on the review of the “Television without Frontiers” Directive.

EACA considers the public consultation a good setting to promote a wider

debate on this topic, in which EACA is particularly interested.

The topics, which were addressed during the public hearings of April and June,

provided a comprehensive overview on the debate with regard to the impending

review.
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EACA would like to submit its contribution focusing on those issues of both

direct relevance to our industry and those where there is some debate.

Non-contentious articles, where no issues have been raised either by the

Commission or by any vested-interest group, have not been addressed.
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Protection of general interests in television advertising, sponsorship,
teleshopping and sponsorship

1. Concepts and Definitions (Article 1 c)-f))

The Directive contains definitions of:

• “TV broadcasting”;
• “Broadcaster”;
• “TV advertising”;
• “Surreptitious advertising”;
• “Sponsorship”

Of these, “surreptitious advertising” and “sponsorship” need some specific
explanation and consideration, as we will analyse below.

The general issue is:

Are the definitions still valid given the large number of new advertising
techniques that have emerged since the Directive?

EACA’s position is that the basic principles enshrined in the Directive
should be technology neutral.

This is important, as to attempt to define each and every technology and to
set rules and guidelines against each would be a worthless exercise, given
the speed of technological advance. Such an approach would also
encourage advertisers and agencies to try to find ways around the Directive,
leading inevitably to a downgrading in the status of the Directive as a broad
policy document.
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The Directive would in these circumstances be seen more as a straitjacket
for the industry to attempt to find ways of breaking out of, rather than as a
set of guiding principles.

This technology neutral approach, based, as it should be, around core
principles, also links to the notion of self-regulation, for which the agencies
and advertisers have fought for many years and which we consider to be of
great importance in maintaining the vibrancy and relevance of the work of
the advertising industry.

a. Definition of “surreptitious advertising”

The Directive defines ‘surreptitious advertising’ as being the representation
within editorial of any product or service that has been paid for (in cash or
kind) which might not be understood as such by the public. The fear is that
the public might be intentionally misled.  The case for changing this
definition is that it could be argued that product placement (the most
obvious form of ‘surreptitious advertising’) is banned in many markets, but
tolerated under certain circumstances in others, and that thus the definition
within the Directive is not tight enough.

The EACA position is that this wording has stood the test of time. There is
no reason why it should be changed (after all, the fundamental nature of
product placement has not altered since the Directive was authored) and
we believe that the fine balance that exists between the needs of
broadcasters and advertisers has not been compromised in any way by the
current wording.

b. Definition of “sponsorship”
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The Directive defines ‘sponsorship’ as any contribution made by any non-
broadcaster to the financing of TV programmes. It does not cover the
sponsorship of any event subsequently broadcast, nor of any team involved
in any broadcast of a sporting event.

The EACA position is that even though members are increasingly involved
in event or team sponsorship as a means of brand communication, the
Directive should not venture into this territory. Event/team sponsorships are
not negotiated with broadcasters (although the attractiveness and value of
the former is definitely enhanced by the presence of the latter) and the
principles involved are quite different.

Thus, the EACA position on the definition of sponsorship in the Directive is
that, since it is limited to broadcasting, it should not change.

2 General Standards (Article 12) and those for the attention of minors
(Article 16)

2.1The General Standards Article in the Directive (Article 12) lays out the
general principles under which advertising is permissible. Thus:

• Respect for human dignity;
• No sexual or racial discrimination;
• Not offensive to religious or political groups;
• Not encouraging of behaviour likely to be prejudicial to health or

safety;
• Not encouraging of behaviour likely to be prejudicial to the protection

of the environment

The issue is:
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Should these standards, under which advertisers have enjoyed
comparative freedom, be changed or tightened given the advance
of technology?

The EACA position is that these principles are still valid and
appropriate, and that the existing self-regulatory framework practised by
the industry should continue.

Further, given our argument that the principles in the Directive should be
technology neutral, we do not believe it appropriate to start to
compromise the argument for effective self-regulation by attempting to
define each and every un- or under-developed technology.

2.2The clause in the Directive concerning minors (Article 16) states that TV
advertising should not ‘cause moral or physical detriment to minors’..

The issue, as with the General Standards clause, is should the
Directive be tightened in the light of emerging technologies?

As with the General Standards clause, we believe not.

3. Form and presentation of television advertising  (Article 10)

This clause in the Directive states that TV advertising shall be ‘readily
recognizable’ and ‘kept quite separate from’ other elements of the TV
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programme. As such, this clause prohibits subliminal and surreptitious
advertising.

The issue is:

Should the rules be tightened to ensure a true and ‘recognizable’
separation between advertising and programming in the light of
emerging technologies?

The EACA position is that the issue of ‘new technologies’ and of
‘recognizable separation’ should be treated differently.

As argued above, we believe that the Directive should be technology
neutral. However, we do believe that this clause needs revision in the area
of ‘recognizable separation’.

Product placement, and other forms of so-called ‘surreptitious’ advertising
will, we believe, grow in importance as advertisers seek ever more
innovative and creative ways of promoting their brands. We believe that this
is a good thing, representing as it does a potential source of revenue to
broadcasters – revenue that should lead to an improvement in the choice
and variety of programmes available to viewers.

We also believe that it is in the best interests of all parties (advertisers,
broadcasters and viewers) that such advertising is completely transparent –
and thus not ‘surreptitious’.

Clearly identified product placement could also be seen as a way to reduce
the burden of Government spending on national film industries and to
leverage the film industry in each European country and therefore across
Europe and reduce the imbalance between European and US film
production. This applies equally to other television content production, such
as series or even TV movies.
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We therefore propose the introduction of a system by which advertisers
using these techniques are properly identified to the viewer by inclusion in
the programmes’ credits.

In this way, advertisers can receive a formal acknowledgement for their
involvement in the production; broadcasters can receive revenue for their
acceptance of this involvement, and the viewer is left in no doubt that the
advertiser’s involvement has been a commercial one.

We believe that this principle of transparency in any commercial relationship
that might exist between the programme maker, broadcaster and advertiser
is an important one, as by clarifying this issue, advertisers might be
encouraged to use the TV medium in a way that is both innovative to them,
financially advantageous to the broadcaster and clear to the viewer.

Other media follow this same principle – advertorials in magazines are put
together by editorial staff in conjunction with the advertiser; the feature so
produced is clearly and transparently labelled as being what it is and the
advertiser is credited. The reader is in no doubt that advertorials are
commercially produced and form a third element of the magazine, along
with ‘traditional’ advertising and editorial.

The other area where ‘recognizable separation’ is an issue is interactive
advertising. Currently (as this is a comparatively new phenomenon)
interactive advertising is not specifically covered in the Directive. Although
we have argued for a technology neutral approach, we believe that this is an
area that does need some specific comment, in that consumers are
exercising a degree of choice in entering an interactive environment, which
is adequately covered by the e-commerce Directive.
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The issue is to clearly identify the crossover point, so that consumers are
aware that they are leaving the TV environment and entering a new
interactive area.

EACA believes that the advertising industry should agree to create the
clearest possible indications to assist consumers who wish to cross from TV
to interactive mode to understand what they are doing and at what point the
transition occurs – a dividing information screen would be the most effective
way to achieve this.

Once in this environment, we would argue that the normal rules in force,
such as the permissible quantity of TV advertising and its separation from
editorial content, no longer apply, as what the consumer is doing is
interacting directly with the advertiser.

In this, an analogy with teleshopping can be drawn. The consumer makes
an active choice to view a shopping channel. Once there, he or she actively
interacts with the channel, by electing to buy products offered for sale. The
normal rules of separation of advertising from editorial content or the
amount of advertising content no longer apply – surely all goods offered for
sale are in effect being promoted?

Another analogy is direct response advertising in the press or on the
Internet.  Normal advertising rules apply to the press advertisement (the
invitation to respond or interact). Once the consumer has responded, the
material sent or delivered electronically to the consumer, to which he or she
is exposed, is subject only to the law of the land.

EACA urges the inclusion of a separate definition of interactive advertising
and the establishment of a principle whereby this form of advertising is
subject to a different regulatory regime, such as that for e-Commerce.
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4. Insertion of advertising (Article 11)

This clause covers how advertisements are scheduled within and between
programmes.

The issues are:

Do new techniques (such as split screen advertising) make it
necessary to revise this clause.

Are the current clauses, covering how and when ad breaks are
scheduled, still appropriate?

As we have consistently argued for a technology neutral approach there
seems to us no reason why split-screen advertising should in any way be
treated as different to any other technique.

As to scheduling, the EACA position is that it is the overall number of
minutes per hour permitted that is important, not how they are scheduled.
We oppose any increase in the current permitted number of minutes per
hour on the grounds that excessive exposure to advertising alienates
consumers and dilutes advertising messages.

We believe that broadcasters should be allowed to sell advertisers up to the
permitted number of minutes in any configuration that they (the
broadcasters) consider appropriate – always bearing in mind their natural
desire not to compromise their editorial integrity by devaluing the
programming product by so doing.
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We believe that flexibility is key here, and that any clause that seeks to limit
that by defining in detail how breaks should be placed within the schedule
should be revised.
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5. Sponsored Television Programmes (Article 17)

Article 17 of the Directive states that content and scheduling of sponsored
programmes should not be influenced by the sponsor in such a way as to
affect the responsibility and editorial independence of the broadcaster.

The EACA position is that we believe in the principle that it is the
broadcaster who must be responsible for the integrity both of the
programmes he transmits and the order or schedule in which he transmits
them.

We believe that any undue interference by the advertiser or sponsor in
either of these issues, be it in the editorial content of a sponsored show or in
the scheduling of an advertiser supplied programme, in effect risks limiting
the show’s appeal to the consumer and thus reduces its impact as a
communication vehicle for the sponsor or advertiser.

We therefore believe that Article 17 is effective as it stands today and do not
believe that it should be changed.

EACA 11/0720/03


