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INTRODUCTION

Discovery Networks Europe (DNE) welcomes the opportunity to
comment on those areas of the European Commission’s public
consultation on the Television Without Frontiers Directive currently
under review.  We believe that a review is timely and appropriate given
the pace of technological change, the uptake of digital services and
adoption of related new media and the attendant changes in business
models and consumer expectations these changes inevitably bring.

As the largest broadcaster of high quality, factual pay television
services in Europe, DNE has followed the progress of this review
closely and has participated in the Commission’s workshops which
took place in 2002, as well as the public hearings held earlier in 2003.
In addition, we have participated in the UK’s Policy Focus Group (PFG),
jointly chaired by officials from the Department of Culture, Media and
Sport (DCMS) and the Independent Television Commission (ITC), both
in our own right and as a member of the UK’s Satellite and Cable
Broadcasters Group (SCBG).  Through these consultative mechanisms
the UK industry, including those international broadcasters licensed in
and from the UK, has reached broad consensus on the issues raised by



the TVWF review.  DNE’s comments in this paper are designed to be
supplementary to those of the PFG participants and the SCBG.

Discovery Networks Europe offers comments in the following areas:

• Promotion of Cultural Diversity and of Competitiveness of the
European Programme Industry (Theme 2)

• Protection of General Interests in Television Advertising,
Sponsorship, Teleshopping and Self-Promotion (Theme 3)

• Application (Related Aspects) (Theme 5)

DNE BACKGROUND

Discovery Networks Europe, the London headquartered European
division of Discovery Communications, Inc., broadcasts nine high
quality factual channel brands to 52 countries in Europe, Africa and
the Middle East.  These are: Discovery Channel, Animal Planet,
Discovery Home & Leisure, Discovery Science, Discovery Civilisation,
Discovery Travel & Adventure, Discovery Health, Discovery Wings and
Discovery Kids.

All Discovery’s channels are languaged to the local market,
broadcasting in a total of 20 languages.  Our channels are uplinked on
7 unique feeds, allowing for the localisation of content and schedules.

Discovery is Europe’s foremost broadcaster of factual pay television,
with over 100 million cumulative subscribers in over 34 million
subscriber homes.  We are also one of the largest investors in original
production, with Discovery Europe and its sister companies around the
world investing over 120 million Euros per annum in the European
production industry.  Discovery is a “publisher-broadcaster” in the



sense that we do not own production facilities.  All content is
commissioned, co-produced or acquired.

DNE also invests in the audiovisual sector off-screen, and in
partnership with the MediaPlus Training Programme of the European
Commission is proud to have initiated the unique Discovery Campus
programme.  Discovery Campus is the only European documentary
training programme dedicated to high quality international co-
production.

PRINCIPLES

The European Audiovisual industry is a vibrant and dynamic
marketplace for broadcasters and producers, yet it is also one of the
most competitive and commercially demanding in the world.  In order
that Europe remains at the forefront of innovation and quality and
serves as a launchpad for success across the internal market and
around the world, regulation must do only that which is necessary to
provide for minimum standards and international coherence.  In
particular, as increasing numbers of broadcasters operate across many
European states, it is important that whilst cultural diversities are
recognised by national authorities, this does not have the effect of
creating such discrepancies between member states that cross-
boarder broadcasting becomes an impracticality and the single market
in effect does not exist.

The essential principles underpinning the Directive should be those of:

Proportionality: regulation must be proportionate to the objectives
desired.

Future-proof regualtion: at a time when technical developments and
viewer behaviours are subject to rapid change, regulation must be
sufficiently flexible to embrace future models.



Legal and regulatory certainty: given the often delicate economics of
the audiovisual sector, players must be confident that business plans
and commercial arrangements can be made within the current
frameworks without being subject to sudden change, and that
alterations to existing arrangements are only implemented with full
consultation and an appropriate window to allow for contractual
obligations to be fulfilled.

De minimis provisions: the Directive should continue to operate on a
de minimis basis, and mandate only that which is deemed necessary to
provide for the free movement of works within the principles of
consumer protection and the attendant provisions of competition law.

Consistency: the development of other regulatory instruments should
be co-ordinated with the review of the Directive, to ensure
consistency.  The Directive should also guard against any measure
which could discriminate against television as opposed to other forms
of media.

PROMOTION OF CULTURAL DIVERSITY AND OF COMPETITIVENESS OF
THE EUROPEAN PROGRAMME INDUSTRY (Theme 2)

The Directive’s European Works quota requires that “where practicable”
broadcasters transmit a majority of European works.  Additionally, the
independent works quota requires that a minimum 10% of these
European transmissions are made up of content provided by
independent producers.  These minimum requirements are to be met
progressively.

DNE believes that market forces and customer tastes and preferences
drive investment in high quality European production which is derived
from a wide variety of sources, and the imposition of quotas to
artificially create this dynamic is not necessarily in the interests of all
elements of the audiovisual industry.  Our experience shows that
viewers tune in to relevant and thought provoking content with high



production values, which in itself requires that we as broadcasters
provide a rich and varied diet of material, much of which reflects local
tastes and issues.

However if quotas are to remain on the face of the Directive, DNE
would urge the Commission to conclude and publish its economic
impact assessment on this issue before contemplating any change in
existing quota requirements.  A direct correlation between the
mandated levels and the proportionate benefit to those they are
designed to assist is far from proven, and the potential disbenefit to
other sectors of the audiovisual industry must be given equal
consideration.

The “where practicable” proviso is indispensable to both regulators
and operators to ensure that the fulfilment of these quotas is not at
the expense of the existence of the service as a whole.  We urge the
Commission to reject the concept (voiced during the public hearings
on these areas) that the “where practicable” provision is limited to a
genre specific definition.  Much wider factors such as the maturity of
the service must also be allowed to be considered by national
regulators in enforcing and monitoring these requirements.

We also urge the Commission to be wary of the notion that such
quotas should be measured on a value basis, as the methodology
against which this could be measured would need to be capable of
reflecting an extraordinary degree of complexity.  In Discovery’s case,
our content is sourced from a mixture of fully funded commissions,
co-productions and acquisitions.  In the case of our co-productions,
these are often undertaken in partnership with Discovery’s sister
operations around the world along with third parties and can take
several years, in the case of research or exploration based material, to
come to screen.  The burden placed on both broadcasters and
regulators to quantify and report upon such a measurement of
investment would be onerous.



PROTECTION OF GENERAL INTERESTS IN TELEVISION ADVERTISING,
SPONSORSHIP, TELESHOPPING AND SELF-PROMOTION (Theme 3)

DNE recognises the importance of the separation principle, and
supports the requirement that advertising messages be obvious as
such and kept distinct from editorial content.  However we believe that
the requirement that this is done by “optical and/or acoustic means” is
unnecessarily prescriptive and runs against the general principle of
future proof regulation.  Whilst it is without doubt the case that this
will be the primary means of identification in the immediate sense, we
should not underestimate the degree to which viewers are themselves
capable of screening commercial messages from editorial content, nor
the extent to which technology will render redundant such potentially
inflexible instruments.

We also urge that the Commission maintains a de minimis approach to
regulation in this area, and imposes only that which is deemed
indispensable for consumer protection purposes.  This is true not only
of traditional advertising models, but the potential offered by new
advertising techniques.  To attempt to regulate that which is not yet in
existence would inevitably stifle innovation and vital revenue streams
for broadcasters.

Article 11

DNE believes Article 11 (the “20 minute” rule) to be analogous and
damaging to the editorial integrity of our content.  The underpinning
requirement to recognise natural breaks is not only a practical and
flexible measure, but also allows us to safeguard the narrative flow of
our high quality content.  An additional requirement to ensure that at
least 20 minutes elapse between advertising breaks denies us the
ability to reflect natural breaks.  It is not in our interests to alienate
our viewers by inserting advertising breaks at inappropriate points of a
programme, yet this is precisely what the 20 minute rule frequently
requires us to do.



In addition, the 20 minute rule places upon broadcasters the necessity
of “cutting to clock” material which otherwise may have transferred
readily across international boundaries, affecting our ability to market
our content internationally.  DNE estimates that around 30% of our
reversioning resource is accounted for by cutting to clock – resources
which could be better deployed elsewhere.

We urge the Commission to delete the 20 minute rule from Article 11
and allow the principle of natural breaks to prevail.

APPLICATION (Related aspects) (Theme 5)

The Commission will appreciate to extent to which the broadcasting
landscape has changed since the Directive was first brought into being
in 1989.  The Country of Origin principle then served the primary
purpose of providing clarity in cases where, with the growth of satellite
technology, a broadcaster was capable of being based in one country
and transmitting to another.

The picture today is very different.  No longer are we operating in an
environment where broadcasters are primarily national players with
international aspirations, but one where truly pan-European
broadcasters with operating bases in a number of different Member
States is the norm.

Within this context, the Country of Origin principle and clarity
regarding the rules of establishment are the two pillars upon which
valued broadcasters such as Discovery are able to build their of
networks.  With headquarters in London, and operating bases in
Amsterdam, Munich, Warsaw and Copenhagen, regulatory clarity is
essential to allow us to operate in Europe as a single market, and to
allow the free movement of works across Member States.  We urge the
Commission to retain the Country of Origin principle and to clarify
where possible the criteria for establishment.



The Commission has also asked for views on a possible Committee of
National Regulators.  DNE believes that it is, in principle, unhelpful to
add a potential layer of bureaucracy in the pan-European arena
without a more detailed set of objectives for such a group.  We would
also have some concerns as to the membership of the proposed
Committee – would this be limited to independent national regulators,
or might self regulatory public broadcasters be included in such a
group?

SUMMARY

• DNE welcomes this timely review of the Television Without
Frontiers Directive;

• We believe that moving forwards the Directive must reflect the
essential regulatory principles of proportionality, future-proof
flexibility, legal and regulatory certainty, de minimis provisions
and consistency;

• Mandated quotas are artificial mechanisms; the commercial
realities of successful broadcasting dictate that local needs and
tastes are met;

• The case for increased quotas is not yet proven, and the
correlation between quotas and the overall health of the industry
must be demonstrated;

• The “where practicable” provision should remain;

• Value based quotas are impractical and unwieldy;



• The separation principle should be the basis for advertising
regulation, and the form of execution should not be enshrined
in primary legislation;

• Article 11 and the “20 minute rule” are editorially damaging and
prohibit the free movement of works; the principle of natural
breaks should prevail;

• The Country of Origin principle should remain as the primary
measure to establish jurisdiction, and the rules of establishment
be as unambiguous as possible.
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