
1

BBC RESPONSE TO THE EU COMMISSION CONSULTATION ON THE
REVIEW OF THE “TELEVISION WITHOUT FRONTIERS” DIRECTIVE

Summary

1. The next review of “Television Without Frontiers” should focus on viewer
access, and on ensuring that digital TV will include a strong offer of
services free at the point of reception.

2. The scope of the directive should be broadened to cover all licensed
television services, including interactive and non-linear elements in a
programme as well as links to online services. However, the Directive
should take a graduated approach to regulation, with interactive and on-
demand elements of a service being partly or completely exempt from
certain or all Directive provisions.

3. The Directive should clarify that Member States may adopt rules providing
for special access to associated facilities (e.g., EPGs) for services
intended for universal reception.

4. The importance of Article 3a on access to events of major importance is
crucial. The article should be maintained and, possibly, strengthened.

5. The promotion of cultural diversity and the competitiveness of the
European programme industry should remain an objective, with flexibility
for Member States to adapt the framework to the specific conditions of
their industry and services. The EU could require Member States to
publish the criteria they use in applying the Directive’s flexibility clause.

6. The principle of consumer protection through the separation between
editorial content and commercial communication should be maintained, but
advertising rules could  be relaxed to allow advertising funded
broadcasters to make greater use of the potential of new technology and
face the challenges of viewer empowerment and fall in advertising
expenditure.

Introduction

7. The BBC welcomes the opportunity to make a submission to the
Commission on the review of the Television Without Frontiers Directive.
The BBC has actively contributed to various other submissions on the
same topic, including from the UK Government, the EBU and the ITC. In
our submission we will focus on items of particular and specific importance
to us.

8. The “TV Without Frontiers” Directive is the key legislation regulating the
free circulation of television services across the European Union. In the 14
years since its initial adoption it has made it possible for European viewers
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to freely receive all television channels and services licensed in any one of
the Member States. The Directive hinges on the principle of “country of
origin”. This principle must remain the basis for any future adaptation of
the Directive.

9. Internal market objectives – the free circulation of services – are at the
heart of the “TV Without Frontiers” Directive. They should be achieved
while delivering a high level of protection for viewers and consumers in the
European Union, and minimum common support measures for the
domestic and European production industry.

10. A third order of objectives has appeared at the time of the first revision of
the Directive. These objectives are linked to the need to ensure that
viewers continue to have access to a rich shared offer of programmes at a
time when niche and premium services multiply and the growth in the
number of outlets causes audiences to fragment.

11. The BBC considers that adaptations to the Directive are necessary for two
categories of reasons, one linked to the other:

- technological change blurs the distinctions between different types of
services (broadcasting versus information society services) and between
content and infrastructure regulation, on which EU legislation has rested
so far; and

- universal access to a shared offer of services must be preserved through
pro-active policies. This is necessary to safeguard viewer interests, boost
consumer confidence and contribute to the take up of digital television
across the Union.

12. The BBC considers that the next revision of the “TV Without Frontiers”
Directive should aim to strengthen provisions in support of viewer access
to services free at the point of reception. This would contribute to a modern
policy in support of European culture, to the development of new services,
the take up of digital TV, and ultimately to swift progress towards
switchover.

Scope and Other Issues

13. EU legislation has developed according to two principal distinctions:

- between broadcast and information society services; and
- between content and infrastructure.

Both these classifications have limits and these limits are being severely
tested by technological convergence.

14. It is increasingly difficult to draw a clear line between different types of
services. European legislation operates a distinction between broadcast
and information society services based on whether a service is provided
on individual demand or not. This distinction is challenged by the co-
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existence of interactive, on-demand elements with traditional linear
broadcasts. Adapting rules on almost any particular aspect of broadcasting
to new technologies – for example, in the field of advertising – leads to
questioning the existing service classification.

15. It seems very difficult to avoid the issue of new interactive services and of
the “Tv Without Frontiers” Directive’s scope. In its Working Document on
barriers to widespread access to new services and applications of the
information society through open platforms in DTV and third generation
mobile communications, the Commission announced that it would take into
account new interactive TV services in the review of the “TV Without
Frontiers” Directive.

16. Even the separation between infrastructure and content has limits. The
recent EU Regulation Package on Electronic Communications aims to
cover infrastructure and services, without prejudice to content regulation.
However, the adoption debate as well as the implementation of that
package exposed several grey areas, notably with reference to associated
facilities and must-carry rules. Member States are allowed to draw up
access rules to electronic programme guides (EPGs) for selected services.
An example of this practice would be rules which in the UK establish that
PSB services should be given due prominence in EPGs.

17. The BBC considers that access rules relating to digital gateways or
“associated facilities”, such as EPGs and APIs, which take account of the
special, public service nature of specific services, are essential to
safeguard viewers’ access to content intended for universal reception.
Existing legislation only deals with these rules from the point of view of
their impact on infrastructure and distribution networks.

18. The “TV Without Frontiers” directive should consider regulation on
associated facilities from the perspective of viewer access to content.
Proportionate rules granting due prominence on EPGs or special carriage
provisions for selected services should be acknowledged as part of
legitimate Member State policies in support of viewer access to services
intended for universal reception.

19. As in article 3a, insofar as Member States establish such rules, other
Member States and EPG providers should abstain from taking measures
that make those rules ineffective in the country where they are in force.

20. The UK Communications Bill developed around the idea of “television
licensable content services”, which must be “available for reception by the
public”. This includes television programmes, EPGs, - the main service –
as well as “relevant ancillary services”. The latter may include interactive
variations of the main service, or additional information provided by the
main service licensee. Linking the main service to connected websites
which are not under the licensee’s control would be part of the licensed
service, but the content of the target websites would not be regulated.
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21. The BBC is aware that other classifications are possible. However, we
think that

- justifying a narrow scope for the TV Without Frontiers directive is as
challenging as finding ways to classify new media.

- regulation must be proportionate to the reach and influence of each
medium. Whilst in some cases different services provide identical content,
they can and should be regulated differently according to the way they are
accessed and used by viewers. Online services should not be regulated,
whilst access to them provided as part of a licensed service should.

- A low level of regulation, even equal to zero, for certain types of services
does not necessarily mean that these services are not legitimate areas for
public policy intervention, be it in the form of a public service offer or of
revision in the light of future penetration, influence and economic maturity
of the service.

- The separation between infrastructure and content is not always clear.
There are overlaps. The main example is offered by Electronic Programme
Guides. The TV Without Frontiers Directive should stipulate that Member
States may regulate EPGs, and APIs where necessary, to ensure that
viewers have easy access to services intended for universal reception.
These rules should be subject to mutual recognition.

Theme 1: Events of major importance for society.

22. The importance of article 3a for widespread access to major events, in
particular sport events, cannot be overestimated. It seems certain that in
the absence of regulation in this field the rights for the most attractive sport
events will be acquired by the operators of premium services and that
viewers of free-to-air channels will be deprived of access to them.

23. It is unlikely that free-to-air broadcasters could have reached deals with
KirchMedia on the 2002 Football World Cup in the absence of rules which
offered them a chance to make a first offer based on a fair and reasonable
price . The case Regina v ITC, which was ruled upon in the UK,
represented a first test of the functioning of article 3a, a test which that
provision seemed to pass with flying colours.

24. Any amendment to article 3a should aim to reinforce the principle which
inspired its adoption. In a fragmenting media world, viewers should retain
common, shared access, free at point of reception, to those major
European and national events which unite audiences and nations.

25. The BBC considers it crucial that possible amendments should not alter
the positive effects article 3a currently has on the EU broadcasting market.

26. The possibility of a European list of events has been mentioned during the
consultation. A European list could be useful if it were to reinforce the
European Union’s commitment to the principle of free viewer access to
major events. However, the events that unite national audiences differ
along cultural lines across the Union and sometimes within each country. If
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a common European list were drawn up, inevitably it would only include
those events that are of undisputed importance to viewers in every
European country. Such a short list would only reinforce the principle of
free access to viewers if it strengthened existing national event lists. To do
so, it should define the events it includes according to the most extensive
existing national definition. It should also be clearly formulated as a
minimum beyond which Member States would be free to add events of
specific national importance.

Theme 2: Promotion of cultural diversity and competitiveness in the
European Programme industry

27. The BBC’s principal mission is to promote British and European culture by
producing, commissioning and scheduling original, innovative, quality UK
programmes for all sectors of the audience. Thus, promoting cultural
diversity lies at the heart of the BBC’s mission. The minimum proportion of
European works to be transmitted by European broadcasters set in Article
4 should be maintained. Most of the material shown on terrestrial, free to
air television in Europe is of European origin, and this provision must be
beneficial to the system as a whole.

28. The arrival of digital television will also help improve the impact of Article 4
in supporting the distribution of European works across the EU. The
multiplication of channels and outlets will make it possible to better serve
special interest audiences in every country and improve the offer of non-
domestic fiction and drama. BBC4, the BBC’s digital cultural channel
launched last year, has allowed us to increase our offer of European
feature films to British viewers, and this trend will grow across Europe with
the advance of digital television.

29. The BBC is committed to promoting the independent production sector.
The minimum requirements in article 5 have helped establish the need to
support independent production in Europe. This principle should be
maintained.

30. The BBC considers it appropriate that European legislation in these
matters should establish a framework, and that the detailed definitions and
implementation measures should be left to the Member States. Further
harmonisation risks harming rather than benefiting the application of the
rules across Europe. The flexibility in article 4 should remain. It is for
Member States to define the exact meaning of “Where practicable and by
appropriate means”. Perhaps the Commission might find it desirable to
ensure that the Member States actually do so, according to published and
transparent criteria.

Theme 3: Protection of General Interest in Television Advertising,
Sponsorship, teleshopping and self promotion

31. The BBC’s public service channels do not carry advertising or
sponsorship. However, our commercial channels do. These include all
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UKTV channels, operated by a joint venture between BBC Worldwide and
Flextech, and the BBC Worldwide international channels.

32. The BBC is a publicly funded public service broadcaster which operates
within a system populated by advertising funded public service
broadcasters and commercial operators. We see ourselves as one
element in a media ecology that relies on the balance between different
missions, visions and funding systems.

33. We have viewed with concern the downturn of advertising expenditure
linked to the general economic crisis in recent years. Combined with
strategic setbacks, such as the failure of ITV Digital, this resulted in a
period of considerable difficulty for advertising-funded television in the UK.

34. The situation of the economy coincides with the arrival of new technology
– such as personal video recording – which empowers viewers and makes
them less reliant on scheduling and linear broadcasting. Together with
multichannel television and audience fragmentation, these developments
influence the effectiveness and business models of traditional advertising-
funded media.

35. Whilst we do not intend to comment on the detail of “TV Without Frontiers”
provisions on advertising and sponsorship, the BBC believes that the new
challenges facing advertising funded broadcasters require reconsideration
of the rules under which they have operated so far.

36. Advertising funded television is the main vehicle for television services free
for viewers at the point of reception. A strong and diverse free-to-air offer
relies on a diverse mix of complementary advertising funded and publicly
funded services. Together with a strong public service offer, a healthy
advertising funded television sector is a precondition for a swift take up of
digital services and rapid progress towards switchover.

37. The principle of separation between editorial content and advertising is
important and must be maintained. Viewers must be able to recognise
commercial messages in the linear or non-linear services that they receive.
But subject to adequate consumer information and protection,
broadcasters must also be allowed to offer advertisers opportunities for
commercial communications on television services with more flexibility
than was the case in the past.

Theme 4: Protection of Minors and Public Order

38. Like other public service broadcasters, the BBC sees the provision of
stimulating, attractive, innovative programmes and services for children
and young people as one of its main tasks. Equally, protecting minors from
inappropriate content is at the centre of our concerns.

39. Article 22 is a fundamental provision in the Directive. Appropriately,
serious infringements to article 22 or article 22a are the only ground for
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exceptions to the rule of freedom of reception which lies at the heart of the
directive. This mechanism has worked well in the past. However, it raises
the issue of appreciation of what constitutes a serious infringement. This is
partly subject to cultural specificities and different sensitivities across EU
Member States. Developing a pan-European content rating system would
be extremely difficult.

40. No amount of regulation can substitute for the responsibity directly
exercised by broadcasters and caretakers in this field. In particular, it
would be very difficult to extend regulation to services directly accessed on
individual demand, such as on-line services. In the area of on-line and
VOD, technical solutions and self-regulation must remain the principal
course of action.

Application (related aspects)

41. The BBC will not comment on the detail of the application procedures. We
would only note that content regulation and regulation on infrastructure
and services are increasingly linked and interdependent. There are
overlaps, and the Contact Committee has not in the past dealt with grey
areas such as, for example, regulation of EPGs or APIs and must-carry
rules from the point of view of viewer access to services and to a broad
content offer.

42. We note that a committee of national regulators deals with such issues
from the perspective of infrastructure regulation. In the absence of a forum
for consideration of the content-related implications of rules, that group’s
agenda has on occasions stretched to encompass this discussion. But it
would be worth considering the possibility of modifying the composition
and mandate of the Contact Committee – or indeed to associate it to, or
replace it with, a different body bringing together national regulators – to
ensure that policy and regulation develops on the basis of comprehensive
consideration of content aspects of all relevant infrastructure rules.

Access to Short Extracts of Events Subject to Exclusive Rights

43. The BBC considers that there has been a degree of confusion in the
course of the consultations on the review of “TV Without Frontiers”
between viewer access to information, and access by third parties (i.e.,
other operators, news agencies or broadcasters) to events subject to
exclusive rights.

44. Access to information about major events of interest to viewers has never
in the past been prevented by the acquisition by one broadcaster of
exclusive rights to cover the event. This is due to a combination of laws,
rules and practices:

- Access for the purpose of producing short reports is guaranteed by
broadcaster access off air to material produced by the exclusive rights
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holder. The 2001 Copyright Directive contains an exception to copyright
protection for news reporting.

- Combined with regulation ensuring that major events are broadcast free-
to-air, this has ensured that no problem for free access to information by
viewers has arisen in the past.

45. Article 9 of the Council of Europe Convention on Transfrontier Television
allows signatories to develop different systems which have all proved
effective. In the UK the application of that article happens through self-
regulation. The BBC considers that no additional measure is required.

For additional information please contact Matteo Maggiore, Head of European
Policy, BBC, Rue Wiertz 50, B-1050 Brussels, Tel. +322-2869105, email:
matteo.maggiore@bbc.co.uk

London, 25 July 2003


