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REVIEW OF THE TELEVISION WITHOUT FRONTIERS DIRECTIVE

COMMENTS FROM THE ASSOCIATION OF COMMERCIAL TELEVISION

JULY 2003

EXECUTIVE SUMMARY

The ACT represents commercial television broadcasters in the EU, including both free-
to-air and pay TV operators. We supported the decision of Commissioner Reding last
year to postpone an immediate revision of the 1989 Directive, and to carry out an in-
depth consultation instead. There is an urgent need to revise parts of the 1989 text. But
the EU has only one chance to deliver the appropriate, “future-proof” text for the digital
era, so it is essential that this proceeds on a solid basis.

TVWF has been, on balance, a positive tool in the analogue era. But the move to an all-
digital broadcasting market calls into question many of the assumptions underpinning
media regulation. In particular, it leads to an unprecedented increase in empowerment of
the consumer, who is able to choose not only from a vast array of electronic content, but
also potentially to choose the time, and the level of interactivity, of viewing.

A clear restatement of the Internal Market motivation for the directive, and the
unambiguous application of the Country of Origin principle, as requested by the Court of
Justice, is essential. The eventual revision of the Directive must proceed on the basis of
the Commission’s Five Principles for regulatory intervention in our sector, according to
which regulatory intervention – whether existing or new - should be:

The minimum necessary to achieve a clearly defined policy goal,
guaranteeing legal certainty and technological neutrality and enforced
as locally as possible to the operators concerned.

The Scope of a revised directive is obviously crucial. Key questions which need to be
answered in this debate include whether we still need a TV directive, or, as the
Commissioner has previously asked, should we instead think about a directive allowing
free movement of all electronic content media services? What is the potential for a
Content Package, including a Framework TVWF and related dossiers? What is the
appropriate relationship between EU and national regulation, where the unlimited
discretion available to Member States under Article 3.1 of the Directive means that in
practice there is no real Internal Market in broadcasting services?

Questions on scope are for the longer term. Our immediate priority is the modernisation
of the very detailed advertising rules in the Directive. As regards both insertion and
duration of advertising, there is a natural limit to consumer tolerance for volume and
scheduling of commercial messages. Increased flexibility in scheduling will encourage
broadcasters to schedule a break at the most appropriate, consumer-friendly natural
break, rather than by how many minutes have elapsed.
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Moreover, we can see no justification for broadcasters’ overall advertising minutage to be
harmonised. If a viewer feels that there is “too much” advertising on a given channel, he
or she will turn to another one. The interest of broadcasters in not scheduling too much
advertising is clear.

By contrast, some advertising rules in TVWF are pitched at the appropriate level of detail
and are therefore sustainable into the digital era. The existing provisions on qualitative
standards, on children and on alcohol are examples. So is the principle of transparency
towards our viewers, i.e. that viewers know what is editorial and what is commercial
communication. Identification of commercial communication – often delivered by means
of separation - is a principle which we agree is essential.

The development of new, innovative forms of advertising is essential to the success of
digital television in Europe and to ensuring that commercial broadcasters can remain
competitive, in the short term against publicly-funded competitors with guaranteed
financing and in the medium term against new forms of delivering content to consumers.
We understand that DG EAC is considering an Interpretative Communication to clarify
the legal position of these techniques. Given that such techniques are not prohibited in
law, we assume that any such Communication will start from the position that techniques
so far developed are indeed compatible with the TVWF directive and will go on to set out
certain core principles for the compatibility of techniques currently in development. The
application of these principles should be the job of NRAs.

On access to content, we do not see any case for short reporting, which is regulated
effectively by means of local arrangements, to be codified at EU level.

The broadcasting industry remains opposed to transmission quotas at European level. As
there are strong business imperatives driving commercial broadcasters to invest in
original, domestic content, disproportionate intervention in broadcasters’ scheduling
freedom should ideally be repealed. In the event that this is politically impossible, then
DG EAC should firmly reject unrealistic calls to regulate this matter in even more detail
than is already the case. The same goes for regulatory intervention at EU level on
independent production.

Protection of minors is important for commercial broadcasters, if we are to retain
viewers’ confidence in our services. Pay-TV companies have increasingly been investing
in encoding systems for digital broadcasts and media literacy is beginning to emerge as a
tool for delivering a high level of protection of minors on FTA channels.

The current legal framework in Article 22 of the Directive should be retained, subject
only to drafting improvements. This is a general principle that works very well on a
European level and could be extended to other media. For more operational detail,
industry self-regulation would be the preferred option. Harmonisation is a difficult and
unnecessary task, mainly due to cultural differences between the Member States.
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PART I - INTRODUCTION

1. Europe’s private television broadcasters supported the decision of Commissioner
Reding last year to postpone an immediate revision of the 1989 Directive, but
rather to carry out an in-depth consultation process.

2. We support this pragmatic approach on the part of DG EAC despite our view that
there is an urgent need to revise parts of the 1989 text. We do so because, given
the timelines involved in negotiating, agreeing and implementing a European
directive, the European Union has only one chance to provide the appropriate text
for the digital era. Assuming that a proposal is made for a revision of the
Directive early in 2005, the agreed text will be in force at national level until
perhaps 2011 or 2012. The Commissioner herself has recognised the need for the
Directive to be “future-proof”.  We agree.

3. Three core themes have dictated our response: the need to recognise that
broadcasting is not immune from normal business processes, the scale of change
which will occur in our businesses in the digital era, and the level of detailed
regulation imposed on our sector at national level.

4. The first is that broadcasting, while in some ways a unique sector, is not exempt
from the normal rules of business. A successful business is one which looks after
its consumers’ interests, and which can generate enough revenue to invest in new
offers which are attractive to those consumers. Broadcasting is no different.

5. The second is that the digital age will be upon us by the time the revised directive
is implemented into national law. The implications of this change need to be fully
taken into account in the review of this directive, not least the challenges for
commercial broadcasters, who are tasked with making substantial investments in
infrastructure and/or content against the backdrop of the worst advertising
recession in history.

6. The move to an all-digital market in broadcasting is not a mere “technological
development”, to use the wording of DG EAC’s Discussion Papers. It is a radical
change which calls into question many of the assumptions underpinning media
regulation. In particular, it leads to an unprecedented increase in empowerment of
the consumer, who is able to choose not only from a vast array of electronic
content, but also potentially to choose the time of viewing and the level of
interactivity of viewing experience. The regulatory toolkit which was appropriate
for 1989 and the end of monopoly is not suitable for the era of Personal Video
Recorders.

7. It will also have significant impacts on the business models of free to air
broadcasters, pay TV companies, advertisers, producers and rightsholders – as
well as on the activity of regulators. Those parts of the regulatory framework
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which are based on an assumption of linear viewing must in particular be adapted
if the underlying general interest objectives are to be delivered in the digital age.

8. Finally, what level of European harmonisation is appropriate for a business sector
characterised by a high level of sector-specific intervention at national level?

PART II - REVISION OF THE DIRECTIVE: STATE OF PLAY

9. Overall, the TVWF directive has made a positive contribution to enabling free
movement of broadcasting services within the EU. Significant changes will be
needed if it is to remain a positive influence in the digital era.

10. However, it is important to recall – as the Director General of DG EAC did at the
hearings in April – that the primary objective of, and legal basis for, this directive
is the free movement of services.

11. The eventual revision of the directive should proceed on the basis of the
Commission’s Five Principles for regulatory intervention in our sector, according
to which regulatory intervention should be:

The minimum necessary to achieve a clearly defined policy goal,
guaranteeing legal certainty and technological neutrality and enforced
as locally as possible to the operators concerned.

12. At a European level, the following questions need to be asked:

• Do we still need a TV directive at all?
• Or, as the Commissioner herself has previously asked, should we instead

think about a directive allowing free movement of all electronic content
media services?

• How much of the existing text meets the Commission’s Five Principles?
• What should the relationship be between the future TVWF and other

initiatives, in particular the draft Directive on Unfair Commercial
Practices?

• What is the potential for a Content Package, including TVWF and related
dossiers?

• What is the appropriate relationship between EU regulation and national
rules, which is particularly relevant for some ACT member companies
who find that the unlimited discretion available to Member States under
Article 3.1 of the Directive means that in practice there is no real Internal
Market in broadcasting services?

Keeping these questions in mind, we now turn to the substance of the directive. Our
answers will follow the order of the recent public hearings organised by DG EAC.
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PART III - ADVERTISING AND SPONSORSHIP

Introduction: the Market for Commercial Communications

13. Given the urgent need for a new TVWF which is future-proof, it is of course
insufficient to argue for regulatory changes purely on the current state of the
market. However, we would also not wish to see policy being made on the basis
of outdated information, and offer the following comments on the state of the
television business as a supplement to the research which DG EAC has itself
commissioned. It is well-know that the advertising market in Europe has in the
past two years undergone the most serious and prolonged recession in history. All
main advertising markets today are below their 2000 level. And there is evidence
which suggests that the current downturn is more than a cyclical phenomenon.

14. First, there is as yet little evidence of a broad or sustainable recovery. The latest
forecasts from Zenith Optimedia notes that UK television, “having endured the
worst share loss of any medium since 1999” can expect only minimal growth,
below inflation, in 2004, the fourth consecutive year of real term decline. Data
from other markets – including Germany, which suffered an 11% decline in 2002
after a 5% fall in 2001 – are equally pessimistic.

15. Secondly, even a modest upturn would not return broadcasters’ budgets to where
they were in the late 1990s. The continuing proliferation of channels means that
market growth, when it returns, will be spread more thinly.

16. The third factor is the increasing attractiveness of other forms of commercial
communication, and of other marketing strategies. The Interactive Advertising
Bureau reports that online advertising “is set to rocket”, quoting a range of
forecasts from 22% to 48% annual growth in 2002/03. This market is currently
worth €787m in the EU, and could reach €5bn by 2007, by which time it is
expected to account for nearly 10% of overall advertising spend in the most
advanced markets, the Nordic countries and around 6% in the largest markets,
Germany and the UK. This is exacerbated by recent research carried out by the
European Association of Communication Agencies, which indicated that many
marketing directors had found that sales promotions, event sponsorship, direct
mail were cost-effective ways of deploying their reduced budgets and that it
should not necessarily be assumed that these budgets would return to mass media
and TV in particular once the recession had abated.

17. This market background is important to bear in mind as we debate the revision of
the directive. To quote from the conclusions of a recent Greek Presidency
seminar, “whatever the future holds, the licence to print money era is certainly at
an end”.

18. After this brief update on our markets, we now turn to the regulatory issues
identified by DG EAC in its recent Discussion Papers.
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Concepts & Definitions: Article 1c to 1f

19. Our concern here is that definitions designed for the analogue era may not be
appropriate for new techniques being developed for digital media. The risks here
are either that the Directive becomes anachronistic and irrelevant, or that it
accidentally hampers innovation and leaves Europe’s commercial broadcasting
sector uncompetitive, in the short term against publicly-funded competitors with
guaranteed financing and in the medium term against new forms of delivering
content to consumers.

20. Given the importance of the over-riding goals of EU media policy, e.g. to create a
stable dual system of public and commercial broadcasters, investing in domestic
content, we would be greatly concerned if innovation were hampered for no
reason other than difficulties in meeting regulatory definitions.

21. For example, the policy goal of not misleading a viewer remains valid in the
digital era. But we would question whether there will, by the time of a proposed
revision of the directive, be significant added value in a sector-specific provision,
given the existence of the Misleading Advertising Directive and the likely
introduction of a Unfair Trading Directive.

22. An improved definition of “teleshopping” is possibly necessary, one which fulfils
the policy goal of clarifying that this is neither advertising nor programming.

23. We make an additional point with reference to Article 1e under our comments on
Sponsorship below.

General Standards (Article 12) and those for the Protection of Minors (Article 16)

General Standards

24. We have no difficulty with Article 12 as drafted. This takes the appropriate
approach of setting out general principles at European level and leaving
implementation to NRAs. New advertising techniques do not raise particular
issues here.

25. Broadcasters have of course developed far more detailed rules to ensure that the
principles of Article 12 are respected.

Protection of Minors

26. European television viewers are a sophisticated, media-literate audience who do
not require special “protection” from advertising. However, in as far as this does
not apply to younger children, it is appropriate that there are special rules laid
down for the protection of minors.
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27. Our only question would be for how much longer it can be considered sustainable
for this regulation to be specifically aimed at broadcast media, which are much
more strictly regulated than other forms of distribution. If this is considered
sustainable now, will it be so in 2007?

28. Broadcasters have an obvious interest in the existence of responsible advertising
in and around children’s programming. Without such a source of revenue, it
would be impossible for commercial broadcasters to continue to invest in original
content for children. The result would be a marginalisation of the children’s
schedule, and/or an increase in imported material.

29. This can be demonstrated by recent evidence from the European Audiovisual
Observatory. In the UK, a market where carefully regulated advertising is
permitted in and around children’s programming, free to air commercial
broadcasters devoted 9.7% (ITV) and 12.6% (Five) of their schedule to children’s
programmes. In Member States where there is an outright ban, this proportion is
below 5%. (Source: 2002 Yearbook)

30. The current European framework is a sensible compromise between all relevant
interests. This is not an unsubstantiated assertion. It can be borne out by evidence
of complaints from viewers. As the Commission’s own report into this issue noted
(“Study on the impact of television advertising and teleshopping on minors”,
INRA / Bird & Bird, 2001) consumer complaints on this subject are in practice
extremely rare. We strongly believe  that one of the main reasons why this is so is
the existence of a well  respected network of Codes of Conduct, in which
broadcasters and advertisers are aware of our responsibilities and Member States
have specific codes on advertising to children.

31. We recognise that there are valid general interest reasons underpinning special
protection in this area and therefore support the continuation of the current
framework at EU level. In particular, the EU Commission’s recent decision not to
pursue a complaint against a ban on broadcast advertising to children in one
Member State in our view merely confirms that Member State’s right to take
stricter rules under Article 3(1) TVWF and must in no way be misinterpreted as a
signal for a tightening of the existing TVWF framework.

32. As we understand the EU legal position, any arguments in favour of further
restrictions at EU level need to demonstrate that these measures :

• would be indispensable, i.e., that existing Article 16 had failed to meet its
objectives;

• would be proportionate and that no less restrictive measures could achieve its
objective;

• would not discriminate against television as opposed to other media
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• would not be in contradiction with other policy objectives – not least the funding
for programming.

33. This is a heavy burden of proof and one which we do not believe can be met by
those arguing for further restrictions.

Form and Presentation of Advertising and Teleshopping (Article 10)

34. The principle of making clear what is commercial and what is editorial remains
valid. However it was considerably easier to transpose this principle into a
European directive in the 1980s than is the case today.

35. There are indeed new issues posed by technological and market developments,
although these should be seen rather as “opportunities” for European business and
consumers, not as “problems” for regulators. The potential issues raised in the
context of separation between editorial and commercial content have been
extensively debated in the consultations leading up to the Bird & Bird report.

36. We would suggest that policymakers and stakeholders need to re-think which is
more important: that editorial and commercial content are kept “separate”, or that
they are clearly “identified”.

37. Separation will remain an important means of delivering the policy goal of
identification. But definitional issues of what is and is not separate should not be
fossilised at the current state of media development.

38. Transparency towards our viewers is vital. Identification of commercial
communication as such is of course familiar from other media – newspapers,
online, cinema – and is a principle which we as commercial operators agree is
essential. It is very much in our business interest to ensure that our viewers know
when somebody is trying to sell them something, and failure to identify this in a
transparent manner would go against our basic commercial self-interest. For
example, all splitscreen advertising – see below – is typically labelled with the
word “advertisement” in the appropriate language.

39. Given the importance of identifying advertising as such, usually by means of its
separation, it is difficult to see the value in specific provisions prohibiting
subliminal (Art 10.3) and surreptitious (Art 10.4) advertising, as both of these
would fall foul of the general requirement to identify advertising.

Insertion of Advertising and Teleshopping Spots (Article 11)

40. We would recall the five principles governing regulatory intervention in our
sector:
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The minimum necessary to achieve a clearly defined policy goal, guaranteeing legal
certainty and technological neutrality and enforced as locally as possible to the operators
concerned.

41. After analysing Article 11 against these five principles, it is hard to ascertain what
policy goal is served by this level of micromanagement of broadcasters’
operational detail. We will set out below why Article 11 is certainly not the
minimum necessary to achieve an internal market as between operators, nor to
deliver any notion of consumer protection. And harmonising this level of day to
day internal matters cuts across the welcome recognition of the importance of
subsidiarity in the Commission’s five principles.

42. As regards both insertion and duration of advertising, there is a natural limit to
consumer tolerance for commercial messages which will mean that established
patterns are likely to be followed in the majority of cases. Not only will natural
breaks be respected, but increased flexibility in scheduling will actually
encourage this, allowing a broadcaster to schedule a break at the most appropriate
point rather than by precisely how many minutes have elapsed.

43. We also do not see this Article as necessary to deliver consumer protection.
Insertion of advertising will of course be carried out in the way which is as
consumer-friendly as possible. Indeed, this has been one of the key motivations
behind development of new techniques such as splitscreen and minispots.
Splitscreen advertising in particular renders rules on insertion obsolete. Further
experimentation with new formats should not be rendered impossible on
regulatory grounds alone.

44. Further, the additional complications caused by having different rules at EU level
for different genres of programming – in Articles 11(3), (4) and (5) should not be
underestimated.

45. The question is not whether or not there should be restrictions on insertion of
advertising, rather whether the case has been made for these to be harmonised at
European level. For an Internal Market directive, the current text of TVWF
contains an inappropriate level of detail.

46. At the Commission public hearings on 2-3 April, it was striking that all parties –
with the exception of one broadcaster funded by state aid, rather than advertising
– agreed with this analysis.

47. Given that all interested stakeholders have concluded that the current rules fail the
EU test for regulatory intervention on several counts, it is essential to devise a
new approach to the insertion rules at the time of revising the directive.
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48. Article 11(1) appears to be a useful minimum text. This already ensures that
natural breaks are used and that the integrity and value of programming is not
adversely affected.

49. If Article 11(1) is retained, then it is hard to see what value is added by the
remaining, over detailed, provisions in Article 11 (2) to (5) inclusive. In
particular, Articles 11 (3) to (5) go into a level of detail which is inappropriate
and do nothing to protect the consumer. We suggest that these are repealed at the
earliest possible opportunity.

Advertising & Teleshopping for Certain Products (Articles 13, 14 & 15)

50. Prohibition of advertising for tobacco: We leave it to the EU legislator to decide
whether the specific clause in the TVWF directive can now be repealed, given the
imminent adoption of the wider, media-neutral, EU directive.

51. For medicinal products, we see this as part of a wider debate about patients’ right
to access information. In principle, we do not see why a limited trial campaign,
probably on a specialist health channel rather than a mass audience FTA network,
should not be possible. This might, from a health policy viewpoint, be a
preferable way of allowing patients to access information. But this is not a priority
issue for us.

52. For alcohol, we would make a very clear distinction between tobacco – a product
which is likely to cause serious health problems for its consumers – and alcoholic
drinks, which are enjoyed in moderation by millions of Europeans without
adverse health effects.

53. We do however accept that there is a case for special care; this is delivered by
Article 15, which goes into as much detail as is appropriate at EU level.

54. In almost all EU Member States a satisfactory working compromise has been
found which allows for regulated, responsible advertising of alcoholic drinks.
This provides a significant stream of revenue for commercial broadcasters –
estimated at around 7%. The implications for the viability of our businesses and in
particular for programme investment, of denying access to this revenue should be
obvious.

55. Our understanding of the ECJ judgment in the Germany v Parliament & Council
case concerning the legal base of the first Tobacco Directive is that there would in
any case be significant issues of legal competence for any further advertising bans
in this Internal Market directive.

56. We have noted the calls made by lobby groups concerned with alcohol
consumption for stricter pan-European rules in a revised version of Article 15.
This technique of using regulation of broadcasting as a tool of social engineering
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should however be examined carefully. Those calling for such measures do not
come close to rebutting the burden of proof for further EU intervention which we
mentioned above (to recap, that further intervention would be indispensable, i.e.,
that Article 15 had failed to meet its objectives, would be proportionate, i.e., that
no less restrictive measures could achieve its objective, would not discriminate
against television as opposed to other media and would not be in contradiction
with other policy objectives).

57. Additionally, those concerned with young people’s drinking should explain why
further sector-specific intervention on broadcast advertising would be an
appropriate tool, given that young people are the social group who spend the
smallest proportion of their leisure time watching television.

58. In terms of future-proofing, we do not see that new advertising techniques raise
any new issues with regard to Articles 13, 14 and 15, and we do believe that the
policy objectives of these provisions remain valid. We would therefore suggest
that these articles remain unchanged.

Duration (Articles 18 and 19a)

59. We see no justification for harmonisation of broadcasters’ advertising minutage.
While commercial broadcasters do compete for international companies’
marketing spend, a variation of minutage would not be sufficient to cause these
companies to vary that spend. We therefore believe that distortions of competition
in the internal market will not arise if a broadcaster in Member State A has two
minutes per hour minutage more than a broadcaster in Member State B.

60. Indeed, harmonisation is any case illusory given the wide discrepancies between
Member States’ implementation of this rule.

61. We note from the Commission’s question in its Discussion Paper the argument
that these Articles are needed to ensure that advertising is not “excessive”. Quite
apart from the question of why this issue arises in television broadcasting but not
in other media, there is the issue of who should decide when advertising is
“excessive”. In the digital age, the answer will be simple: the consumer.

62. European citizens are a sophisticated and demanding market when it comes to
choosing holidays, food, or cars. Our experience is that this also applies when
choosing their evening’s relaxation and entertainment. If a viewer feels that there
is “too much” advertising on a given channel, he or she will turn to another one.
The self-interest of broadcasters is not scheduling too much advertising is
therefore obvious. Indeed, at the April hearings, advertisers’ representatives also
pointed out that advertisers were keen not to dilute the impact of their messages.

63. The combined interest of broadcasters, advertisers and consumers lead us to
conclude that the deletion of Articles 18 and 19a would not lead to a significant
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change in the volume of advertising on the main mass audience channels. It might
however be in the interests of broadcasters to experiment with new patterns –
maybe varying the amount of advertising per hour, but with the same overall daily
minutage. Business logic suggests that this sort of experiment is most likely to be
carried out on secondary or start-up channels.

64. Reverting to the consumer interest: increasingly, the market is providing channels
which do not rely on advertising – dedicated film channels, which usually do not
interrupt movies, are an obvious example. These are proving increasingly popular
with European viewers. Another interesting example comes from the US, a
market sometimes caricatured as being over-saturated with advertising, though
also the example the EU is supposed to follow in terms of programme investment.
HBO, creator of critically-acclaimed export successes such as The Sopranos, Six
Feet Under, or Sex & the City, takes no advertising, instead relying on viewer
subscription.

65. We therefore conclude that neither the regulator nor the broadcaster will be
empowered to decide what amount of advertising is “excessive”, rather that the
individual consumer will do so. It is significant that the debates around this
subject at the April hearings did not assume the character of an argument between
broadcasters on one side and consumer groups on the other, as had perhaps been
expected.

66. The only effect of retaining rules on duration is to make television the sole
medium which is unable to respond to market demand. At present, newspapers
can add pages of advertising at weekends; broadcasters cannot.

67. Any attempt to “modulate the application of the rule in accordance with the nature
of the channel and the size of the audience”, as the Commission paper suggests, at
EU level would be unworkable. However, we will return to this point under Part
VII: Application, below.

68. We conclude that harmonisation of broadcasters’ minutage is unnecessary on
either Internal Market or Consumer Protection grounds, and is also illusory as
Member States choose to apply widely varying rules. We recommend deletion of
pan-European maxima.

Teleshopping

69. Regarding teleshopping, it follows from our arguments on duration of advertising
that we do not believe that the duration limit set down in article 18a is a workable
rule. For broadcasters and for the industry, three hours per day are not sufficient
to develop teleshopping programmes to their full potential.
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70. Therefore, we strongly recommend introducing more flexibility, considering that
substantial additional revenues are brought by teleshopping, which are all the
more important in the context of recession in global advertising revenues.

71. We also would like to raise the problem of the ambiguity of the “daily basis”
calculation of these three hours. The Directive does not specify whether this
should be interpreted in a broader sense, including the night, or whether it is to be
understood literally. We believe that time limitations should only apply to daily
windows, and therefore call for a clarification by the Commission in this sense.

Sponsorship

72. As with advertising, the general principles of transparency and editorial
independence are important for sponsorship. A more media-neutral approach
should be developed, especially as there have been discussions in other parts of
the Commission about all forms of non-broadcast sponsorship. It would appear
increasingly illogical for a sponsor wishing to be active across different media to
comply with different rules.

73. Regarding the current rules of the Directive on sponsorship, we would point out
the recent work of the International Chamber of Commerce in updating its
Sponsorship Code. It is important that different definitions are mutually consistent
and the sponsorship definition in the Directive could therefore usefully be
updated, in order to clarify that the Directive deals with broadcast sponsorship
and not other forms of sponsorship. Should the scope of the Directive be
extended, this would naturally have to be modified accordingly.

74. The current definition in Article 1e is too broad as it prohibits undertakings
engaged in broadcasting from sponsoring a programme. There are increasingly
cases of brand owners having their own television channels, e.g. the Disney
Channel, and this trend will increase further with the uptake of broadband. The
parent business should also be able to sponsor programmes on other channels, and
thus fall outside the definition of those not allowed to sponsor a programme.

75. Regarding Article 17 itself, we have three points to make. First, when talking
about the influence of a sponsor, it is important to distinguish between the event
sponsor and the broadcast sponsor. In article 17(1)(a) it should therefore be made
clear that there should be no influence from the broadcast sponsor. Secondly,
Article 17(1)(b) should expressly permit the use of a product’s brands (not only
company brands) and the possibility to show the product through an static image;
otherwise television sponsorship is so strict that companies are reluctant to use it.
Thirdly, Article 17.4 could benefit from clarification so that it is clear that “news
and current affairs” does not extend to, e.g., sports news programmes.
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New Advertising Techniques

Introduction: The Importance of New Advertising Techniques

76. The development of new, innovative forms of advertising is essential to the
success of digital television in Europe. The days when a commercial station could
regularly guarantee 60% of the audience to advertisers are gone for ever.
Audiences are fragmenting and individual tastes are being catered for. And this is
against the backdrop of a severe recession in the Telecoms-Media-Technology
sector. New advertising techniques will not solve the ongoing recession in our
sector by themselves. But they can make a valuable contribution to ensuring that
commercial media can remain competitive.

77. It is as too early to state exactly which techniques will be profitable – many will
work only in specific genres, or in some European markets. For example,
splitscreen advertising accounted for 0.5% of RTL Television revenues in
Germany in 2001. This represented a significant contribution to a sector in severe
recession, only two years after being introduced on a trial basis.

78. The volume of business being delivered by new techniques as a whole was
estimated in the Bird & Bird/CARAT study as being between 0.5% and 4%.
While this may not appear dramatic, it is a welcome contribution and could make
the difference between profitability and loss-making for many commercial
broadcasters, given the operating margins of many companies in the sector and
the difficulties in growing margins in the conventional advertising market.

79. The challenge facing advertising-funded television is simple to define.
Advertisers will always find a route to address their customers. What we need to
do is to persuade advertisers that we can still offer the most effective route. In
order to do this, broadcast media needs a regulatory framework which is future
proof, and does not discriminate against broadcasting and in favour of competing
means of content delivery.

80. We should bear in mind that these techniques are characterised by a high level of
consumer acceptance. The Commission is already aware of data suggesting that
80% of German viewers find splitscreen advertising innovative and enjoyable.
Other techniques, such as interactive, cannot succeed without the participation of
the individual consumer. Indeed, new techniques which do not meet with
consumer acceptance are unlikely to achieve take-off in the competitive,
consumer-driven market of digital television.

How to regulate these new techniques?

81. We’re aware of the possibility that the notion of “other forms of advertising”
should be defined by integrating the new advertising techniques in one ad hoc
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definition. While this would admittedly encourage legal certainty, we would urge
caution with any such approach. Media companies are currently experimenting
with a variety of different means of delivering advertising to consumers, some of
which will show sufficient promise to be developed into sustainable business
models, others will not. There are for instance at least four different variations of
split-screen advertising.

82. Attempting to define these techniques would fossilise regulation at the state of the
market on a given day.

83. Given the pace at which these innovative new ideas are being developed, we
would be concerned at the possibility of a definition being drawn up which
excluded as yet uninvented forms of advertising at least until the next revision of
the Directive. Broadcasters are increasingly competing on a single market for
commercial communication, and other media would not be subject to a definition
of what is and is not permissible. We would therefore be at a serious competitive
disadvantage.

84. The Commission appears minded to clarify the legal position in an Interpretative
Communication later this year or early in 2004.

What Should be in an Interpretative Communication?

85. It is important to establish that the starting point for any such Communication
must be that new techniques are not prohibited by the Directive. In the absence of
any such prohibition, these techniques are permissible under European law and
NRAs should be encouraged to allow them.

86. Any Communication which is genuinely to clarify the legal position must be brief
and restricted to certain core principles, the application of which should be the job
of NRAs.

87. One possible formula would be:

“Member States shall not prohibit advertising techniques unless they infringe against
the following core principles:

• identification: separation and/or labelling
• qualitative standards
• acquis communautaire on misleading, data protection, privacy, tobacco, etc
• a high level of protection for minors”

88. We believe that this formula guarantees the delivery of the core consumer
protection goals of both the TVWF Directive (Articles 10.1, 12, and 16) and other
EU texts.  It is future proof in that it allows broadcasters, as and when innovative
applications are developed, to enter into a dialogue with the NRA and see whether
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modifications might be needed to make the application acceptable. This also
allows for trials of limited duration. NRAs may of course wish to exchange
information on best practice via the EPRA, a development we would welcome.

89. Logically, self-regulation can be expected to play a significant role in the delivery
of these principles.

90. These principles could apply to all new techniques, existing and future. For
example, Identification of advertising and Interactive:  it may be appropriate for
broadcasters to indicate when a consumer is in a broadcast environment as
opposed to a non-broadcast, at least for as long as there is a meaningful difference
between the two. NRAs and broadcasters are well placed to work out the detail of
how this information is communicated. The identification of Splitscreen
advertising might be carried out in a different manner, but the principle would be
the same.

91. Most NRAs also have a general duty to monitor developments in the sector and as
such would also have the ability to intervene to ensure that other interests, where
relevant, are protected. For example, much has been made of the need to ensure
that rightsholders’ interests are protected in the case of splitscreen advertising in
feature films. This argument is puzzling to us as operators, as feature films are a
genre for which splitscreen does not appear obviously attractive, and even if this
were to be the case then presumably the matter would be dealt with contractually.
There is an effective precedent in the area of sports rights, where splitscreen
advertising can only be inserted with the consent of the rightsholders. We
therefore believe that the discretion of individual NRAs can be relied upon to deal
with any problems which emerge in this area, rather than going into specifics on
this hypothetical question in an Interpretative Communication.

92. It is possible to imagine broadcasters, advertisers and regulators agreeing on a
common set of principles for new techniques as regard qualitative obligations,
ideally along the lines of those set out above. Quantitative rules are of course
rather more difficult.

93. For example, the current rules on duration are clearly nonsensical when applied to
interactive advertising, where the question of how long a viewer interacts with an
advertisement is by definition a decision of the viewer, not the broadcaster.
Equally, the current rules on insertion are impossible to apply to splitscreen
without detracting from its consumer-friendly nature. We believe that, even if
these rules are retained in a future version of the Directive, they should be
expressly disapplied for new advertising techniques.

94. As far as individual techniques are concerned, we note the opinion of the Council
of Europe Transfrontier Television Committee that splitscreen advertising is
compatible with the very similar rules in the CoE Convention.
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95. For the use of virtual imaging techniques in commercial communication, we agree
with the conclusions of Bird & Bird that it is more appropriate to speak of virtual
sponsorship than of advertising. In terms of resolving legal issues raised by this
technique, there are of course a number of self-regulatory initiatives: from
operators (VIA), rightsholders (FIFA) and broadcasters (EBU). It may well be
that moving towards a single European Code in this area would be helpful in
terms of legal certainty and also a useful counter-argument against the inclusion
of detailed rules either in the Interpretative Communication or at the eventual
revision of the TVWF directive.

96. We understand that the International Chamber of Commerce is considering next
month whether its Code on Online Marketing should be extended to cover virtual
techniques. If so, this would be a preferable approach to attempting to merge the
existing initiatives referred to above, or even of adding to them. The advantage of
the ICC is that the national Codes enforced by self-regulatory bodies in the
European Advertising Standards Alliance (EASA) are all rooted in ICC Codes. In
other words, the extension under consideration at the ICC would in practice bring
about a high level of legal certainty at European level, as it would be applied in
practice by national self-regulatory organisations.

Broadcasts Intended Solely for the national territory (Article 20)

97. Article 20 provides for derogations from Articles 11, 18 and 18a. We believe that
these provisions are not sustainable into the digital age. Accordingly we do not
see any need for exemptions from them. However this article remains essential if
the Commission does not intend to substantially reduce the level of intervention in
advertising issues, especially for articles 11.2 to 5 and articles 18 and 18bis.
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PART IV ACCESS TO CONTENT

98. Following the structure of the Commission’s hearings, this part of our response
covers issues raised in Discussion Papers 1 and 6, i.e., on listed events and short
reporting.

Listed Sports Events/Article 3a

99. By its very nature, a decision by a Member State to reserve certain sports events
for certain categories of broadcaster is an intervention on the market which will
have positive or negative commercial consequences for players, depending on
their market position. As an organisation representing the entire industry, there is
therefore little that we can add to this debate and we refer the Commission to the
submissions made by our individual member companies.

Short Reporting

100. European States are already encouraged to introduce a right of short reporting,
see the Council of Europe Recommendation R91(5). We understand that at EU
level a majority of Member States have given effect to this recommendation,
either through legislative means (e.g., Germany, Spain) or through a Code agreed
between broadcasters (e.g., the UK).

101. We believe that, whether the legislative or self-regulatory route has been
chosen, this has proved to be an effective and fair method of guaranteeing news
access for TV viewers, both to coverage of sport and of any news stories which
may break in and around sports stadia. We would like to stress that such news
stories are regularly carried by broadcasters, and indeed the UK Code specifically
covers off-field events. It seems unlikely that a terrorist incident at a sporting
event risks being unreported “unless independent media are allowed access”, as
suggested in Commission Discussion Paper 6, an argument which also begs the
question of what is meant by “independent” media.

102. We do not see any need for something which is regulated effectively by means
of local arrangements to be codified at EU level. If existing short reporting
provisions have, as has been alleged, failed in one or two local instances then this
should be contrasted with the fact that the existing arrangements are also working
well, every day of the year, in news bulletins across Europe. We are not
convinced that the necessary standard of proof for regulatory intervention at
European level is even close to being met in this case. We would also add that, on
the rare occasions that broadcast rights for a given territory have not been
acquired; ad hoc contractual arrangements are possible between broadcasters,
rightsholders and news agencies. Article 5.3 of the EU Directive on Copyright in
the Information Society allows for the introduction of a “fair dealing” exception
in these circumstances. This is the appropriate instrument for such matters to be
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dealt with and we see no case for the introduction of a mandatory exception to
copyright law in TVWF.

103. In particular, we would be concerned at any extension of the right of short
reporting beyond the current reciprocal arrangements among broadcasters. If
commercial operators whose business model is based on packaging and selling
footage to third parties were allowed access, there would be a need for additional
safeguards to ensure that the interests of the primary broadcast rightsholder were
fully respected.
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PART V THE EUROPEAN PROGRAMMING INDUSTRY

104. We are surprised to note, in the Commission’s Discussion Paper for the hearing
on this topic, the prominence given to “promoting cultural diversity”. This raises
many questions: why is this now regarded as a key aim of the directive when
there is no mention of it in the current text? How would such a general political
objective – with which we are of course familiar, from UNESCO and elsewhere -
be transposed into the operational terms needed for a EU directive?

Transmission Quota

105. The Commission is of course familiar with the consistent opposition from
almost all parts of the broadcasting industry to transmission quotas at European
level. Editorial freedom is perhaps the most important fundamental principle for
any journalist, broadcaster, or producer. This does not mean that all public
intervention in the broadcast media’s scheduling freedom is necessarily to be
opposed. Many national governments or regulators do require certain positive
programming obligations on broadcasters, although these are usually in exchange
for public funding or for other public benefit such as preferential access to
terrestrial broadcast spectrum. The acceptability of such intervention is dependent
on the market position of the broadcaster, and the public policy goal being
pursued.

106. In particular it remains our view that the EU legal basis for such an instrument
needs to be re-examined. We are familiar with the argument that EU legislation
was necessary in 1989 to harmonise existing national quotas, even if the fact that
such quotas were not imposed on non-national broadcasters calls into question the
legal basis for the EU to regulate this issue.

107. However, given that of the 47 broadcasters who were then licensed in the EU,
the majority were publicly funded and/or benefited from a near monopoly in
television advertising, it is unsurprising that Member States imposed positive
programming obligations on many of those broadcasters. We will deal with this
aspect in more detail under Part VII – Application.

108. In today’s totally different market context, another justification is needed for
the retention of Article 4 as it presently stands.

109. We repeat once again that there are strong business imperatives driving
commercial broadcasters to invest in original, domestic content. These render
excessive regulatory intervention superfluous.

110. The business benefit to any broadcaster in reflecting their audiences’ tastes and
preference is obvious. However, original production is expensive, and often high-
risk. Imported programming – particularly from the US – therefore plays an
important role in the start up phase of a commercial broadcaster, but at a certain
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stage in the business cycle, a broadcaster will want to invest more in original
content.

111. This argument – with which the Commission is of course familiar - can be
underpinned by evidence. In 1995, the ratio of peaktime programmes in Germany
favoured imported material – the US accounted for 47%, German programming
was at 38%. By 2000, the positions have been reversed – German material now
accounting for 51% of the peaktime schedule, with US imports reduced to 35%.

112. Across Europe the same pattern is visible, not least in the Commission’s own
monitoring of the quota or in the Eurofiction studies carried out by the European
Audiovisual Observatory. Since the introduction of competition in European
broadcasting markets in the mid-1980s, US series have become marginalised,
almost disappearing from the peak schedules of the main broadcasters. The
Commission’s own report on Articles 4 & 5 recognises the dominance of national
drama productions in peak time on the main channels.

113. We would further argue that, once a viable domestic programming industry is
in place, then competition with US producers becomes a positive influence. Once
a broadcaster has left the start-up phase of its business, its attention will switch
from US product which is competitive on price grounds (i.e., it fills the schedule)
to that which is able to compete on quality. The latter sort of programming – E.R,
Frasier, Friends are often cited as examples – has frequently been praised by
European critics as technically innovative in areas such as scriptwriting, editing
and direction. While this assertion cannot be empirically proven, it is possible that
competing against the high production values of such shows can have a beneficial
effect on European producers.

114. We therefore would respond to the question asked by the Commission that in
our opinion the text of Article 4 is a disproportionate intervention in broadcasters’
scheduling freedom, and that the Article should ideally be repealed. If this is
politically unacceptable, then, if Article 4 is to be retained, the flexibility inherent
in the clause “where practicable and by appropriate means” is essential to reflect
the diversity of business models in the digital era and must at all costs be retained.

115. We understand that DG EAC that will need to await the completion of a report
commissioned on the operation of Articles 4 and 5 before proposing any changes
to these provisions. We hope that this study will be based on broadcasters’ actual
and future business models, rather than on outdated concepts from the monopoly
era, and that it will provide impartial, focussed data to show the business
imperatives which drive investment in television programming. We also suggest
that DG EAC could profit from the delay in this exercise to give further thought
as to whether the policy goals at stake here could be better delivered via positive
measures such as the MEDIA Programme, rather than regulatory intervention.

Non-national sub-quota
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116. We mention this in response to it being raised at the recent hearings. The
reasons why viewers prefer to watch locally-produced programmes are too
obvious to be repeated at length (language, culture, humour…). And the very
success of European television production means that viewers can do so. The
market works very well in satisfying viewer demand for original domestic
content. It could be argued that the market works less well in satisfying the very
limited demand for non-national works.

117. This may arguably be construed as a “market failure” in which case Member
States do have the ability to rectify such a failure through their public
broadcasters. However, as we understand the Amsterdam Protocol, it is the duty
of the Member States to define such “public service” tasks, not the EU
Commission, and therefore any consideration of non-national works is better
suited to individual Member States.

118. We strongly urge the Commission to resist any calls for such intervention.

Changing the basis on which quotas are calculated (“assiette”)

119. Intervention in the programming policies of broadcasters is justified in the
Commission’s Discussion Paper 2 as being based on “the dual aim of promoting
cultural diversity and the competitiveness of the European programme industry”.
In the light of this dual aim, we find it strange that genres which are as important
to viewers, broadcasters, producers, journalists and regulators as news and sport
are excluded from the quota calculation. In the event that a transmission quota is
retained, we suggest that it be revised so as to allow for full recognition of the
contribution which these genres, and thematic channels specialising in these
genres, make to employment and competitiveness of the European industry.

120. Again, we are aware only from interventions made by other parties at the
recent hearings of a suggestion to reduce the range of programmes qualifying for
the quota – what has been described as the “assiette”. This would be an
unwarranted further intrusion into broadcasters’ scheduling policies and should be
rejected.

121. Additionally, we are unsure that the distinction, often raised at the hearings,
between “oeuvres de stock”/ “oeuvres de flux” / “émissions de plateau” is one
that could meaningfully be sustained at European level. This distinction appears
to be based on whether or not a given programme has a shelf-life. But market
trends are changing. For example, gameshows now have a repeat value:
Challenge TV, owned by Flextech Television is an obvious example, and there
are cases of “Classic Millionaire” episodes being scheduled on mainstream
terrestrial networks. By contrast, many documentaries commissioned in the
immediate aftermath of the September 11th attacks, while qualifying for
“documentary” status, assumed more of a “news and current affairs” feel and are
unlikely to be repeated.
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122. These examples lend support to our view that detailed definition by genre of
what programmes qualify for a transmission quota would be impossible.

Works by Independent Producers

123. Again, we have reservations about the need for regulatory intervention at EU
level on this subject. The Commission’s most recent report concluded that the
average proportion of content sourced from independent producers broadcast on
European channels was over 40%. In the circumstances it is hard to see how a
10% quota can still be regarded as “necessary” to ensure the survival of the
independent sector.

124. Creativity, popularity and quality are the basis of a successful European
programme industry. These qualities are the exclusive preserve of neither the
independent nor the in-house production sector. Other arguments in favour of
regulatory intervention in our commissioning policy are founded on the belief that
broadcasters can dictate terms of trade to independent producers. If so, we suggest
that producers should in the first instance have recourse to national or EU
competition authorities as appropriate.

125. DG EAC specifically asks whether there is a need to harmonise the definition
of an independent producer. It is instructive to note that in the current UK
Communications Bill, it was felt that a single definition in national primary
legislation would be insufficiently future-proof, and that this matter was best left
to secondary legislation. If a definition is difficult to find in national legislation,
we feel it is even more so at EU level and therefore oppose any attempt to find a
single definition.

126. There have also been attempts to link the question of independent status with
retention of rights. We would like to recall that rights should follow financing – a
basic principle of business (reward following risk) which is often ignored in this
debate.

Media Chronology (Article 7)

127. In keeping with our general lines that excessive detail is to be avoided and
contractual solutions preferred wherever possible, we favour a retention of the
current text of Article 7.
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PART VI PROTECTION OF MINORS AND PUBLIC ORDER

Protection of Minors: General observations

128. Protection of minors is important for commercial broadcasters. Viewers’ trust
in our services is crucial for the success of our operations and therefore all ACT
member companies take this issue seriously. As we both represent free-to-air and
pay-TV businesses, the way of protecting minors from unsuitable content may
vary among our member companies, all of whom use either acoustic or visual
warnings before unsuitable programmes, and/or schedule according to a regulated
watershed, which is usually at 21.00. Pay-TV companies have increasingly been
investing in encoding systems for digital broadcasts and media literacy is
beginning to emerge as a tool for delivering a high level of protection of minors
on FTA channels. Two interesting examples are the Mediaset/Canale 5 campaign
“TV is a friend – use it with intelligence” and the recently launched TV campaign
on German commercial channels “Gewalt ist keine Lösung”.

129. We accept the current legal framework in Article 22 of the Directive and
believe that it should be retained. This a general principle that works very well on
a European level and could be extended to other media. We would like to remind
the Commission about the importance of the future scope of the Directive and to
consider which ‘fundamental principles’ could work in a possible future content
package, taking into account the Commission’s five regulatory principles. We
regard Article 22 as one of these fundamental principles.

130. During the hearing on protection of minors, there was a discussion regarding
the wording of Article 22.1. It was felt that the wording could be clarified in order
to avoid possible ambiguities about what is pornography and what programmes
should never be broadcast. When reading Article 22.1 one could interpret it as
prohibiting pornography and programmes with gratuitous violence from the
screen. We believe that this is not what the Commission has intended to achieve
with this Article. The Article should be differentiated from Article 22.2 in which
broadcasters must take measures to ensure that minors do not see harmful
programmes, such as those containing pornography or gratuitous violence.

131. In order to make the differentiation, the Commission proposed at the hearings
to replace the notion of ‘pornography and gratuitous violence’ in Article 22.1 with
programmes including ‘illegal content’, such as paedophilia. We believe that one
should be careful with including references to criminal law in this Directive, but
do agree that only such programmes should be totally prohibited from the screen.
We leave it up to the Commission to propose a clarified wording, while recalling
that the most important issue here is to protect minors from harmful content, not
to totally prohibit certain programmes and films. However, the recent Opinion 10
(2003) from the Standing Committee on Transfrontier Television of the Council
of Europe could offer useful guidance here.
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132. We also believe that it is important to point out in this context that although
broadcasters fulfill our responsibility by using encoding systems on digital TV,
watersheds and warnings on free-to-air as well as participating increasingly in
media literacy campaigns, the importance of family viewing and parental
responsibility cannot be undermined. Broadcasters cannot control children’s
viewing patterns and should not be prohibited from showing programmes that are
also available in video stores, just because children stay up too late or have access
to their parents’ pin codes. A balance must therefore be found and we believe that
Article 22 reflects that balance.

Level of regulation

133. Regarding the level of regulation of protection of minors, we strongly believe
that only general principles can work on a European level. Industry self-regulation
would be the preferred option, although we understand that when it comes to
protection of minors, we can accept some form of public involvement in the
systems.

134. The most important issue is that broadcasters must be involved in drafting any
national codes and work closely together with national regulators or self-
regulatory bodies. There are several good examples of controlled self-regulation
in Europe: examples include NICAM in the Netherlands, FSF in Germany, the
Spanish system between broadcasters and the Government, the recent Italian
Code of Practice on safeguards for minors on television endorsed by national and
local public and commercial television broadcasters based on an initiative by the
Communications Ministry, and the Finnish system where all national broadcasters
(public and commercial) have agreed on a similar self-regulatory code which is
being applied in practice in the same way on all national channels.

Harmonisation

135. Harmonisation is a difficult and unnecessary task, mainly due to cultural
differences between the Member States. Viewers’ sensitivities vary from country
to country and even the time of watershed is different. There are different symbols
being used by different systems and these are also very difficult to harmonise, due
to varied understanding of the symbols. Another reason is that viewers are seldom
exposed to rated material from other countries. The Olsberg/SPI study (p. 96) did
not find any evidence of this causing confusion on the part of the parents and
legal guardians.

136. We believe therefore that the best option is therefore to let different self-
regulatory systems continue with their practices. We agree with the conclusions of
the Olsberg/SPI study (p. 117) on rating practices that bench-marking and
information exchange would be useful, possibly through accessible databases. We
would also encourage using the same system and classification for all forms of
media. Currently cinema films, video cassettes and DVDs can be differently
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classified from films on TV, which is confusing for both viewers and programme
schedulers (see Olsberg/SPI study, p.97).

Prohibition of broadcasts containing incitement to hatred

137. There have not been any problems related to this provision. Commercial
broadcasters have in-house controls against these kinds of programmes. Moreover
this is an issue of criminal law.

Derogation from the obligation to ensure freedom of reception

138. Although commercial broadcasters rely on the country of origin principle in
order to facilitate cross-border broadcasting, we agree that this is an important
derogation which should only be used in serious cases of infringement of
protection of minors. It must however, be made clear that this is an exception to
the rule and only applies to clearly unsuitable broadcasting content, rather than
being extended to other provisions of the Directive.

The recommendation on the protection of minors and human dignity

139. As we have pointed out before, digital technology is rapidly changing the
broadcast environment and makes it very difficult to distinguish between what is
conventional broadcasting and what are information society services. We believe
that it is important to look at the future scope of the TV Directive and make it a
future proof general framework for audiovisual content.

140. In such a framework, only general principles, such as Article 22 TVWF, can be
included, and more detailed regulation should be left to national authorities. We
therefore welcome the Recommendation on protection of minors and human
dignity. We believe that it serves as a very good tool, as it applies to all media. A
Recommendation is more flexible than a Directive and can thus easily be
modified according to changes in the market.

141. The European Parliament resolution to the Commission evaluation report
added some important issues to the Recommendation. We are especially pleased
that the resolution recognises the importance of media education in order to
educate children, but also their legal guardians about the use of the media. The
responsibility of legal guardians is not to be undermined, it is however they that
can control what children watch or not. The report also rightly asks the
Commission to facilitate exchange of experiences and best practices in this area.

Right of Reply

142. Broadcasters have no problem with this provision and do not believe that any
changes are needed. We would plea for consistency between this provision and
the Rome II draft Regulation that deals with defamation. The country of residence
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principle seems to lead in the Regulation and we believe that when it comes to
right of reply, but also to injunctions and damages, the country of origin principle
must prevail.

143. Regarding the on-line environment, we again state that rules must be consistent
across all media and the country of origin principle must apply. Again, we would
refer the Commission to work in progress at Council of Europe level.
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PART VII – APPLICATION ASPECTS

Determining the Competent Authority

144. Any EU policy in the media sector must be based firmly on the country of
origin principle. Any move towards country of reception control risks putting the
market back to where it was in the mid 1980s. Application of this principle should
be a useful tool in persuading Member States to avoid excessive regulatory
intervention, which would only penalise broadcasters under their own jurisdiction
at the expense of operators in other parts of the EU. It would be a very difficult
position for a commercial broadcaster to find itself unable to take advertising
because it was prohibited from so doing, while a service specifically targeted at
the same audience but based in another jurisdiction could do so.

145. Questions of jurisdiction should be settled by now. The Directive is clear, and
the European Court has laid down clear rules on when a broadcaster could be
deemed to be circumventing the rules in the Directive. It was surprising that some
national regulators, with support of certain interest groups, sought to call this into
question once again at the recent hearings. DG EAC should firmly resist such
calls in the eventual revision of the directive.

“De minimis”

146. This is an intriguing idea put forward by DG EAC at the hearing: should the
rules of the directive be disapplied below a certain audience threshold? We very
much welcome this indication of a willingness to explore new thinking, though
we believe the “de minimis” question cannot be answered without reference to the
content of the directive, to competition concerns, and to Member States’ powers.

147. First, the content of the directive. There is of course an essential flexibility
clause built into Articles 4 & 5 of the Directive. The revision of the directive
should examine the future regulation, especially of broadcast advertising, for all
channels. Our businesses need to see a move away from micromanagement of
operational detail, regardless of what audience share they are delivering. If one
option is to give Member States the right to waive advertising minutage rules
“where practicable” then obviously this could be an interesting compromise,
though obviously it falls short of what is needed, i.e., deletion of unnecessary
rules.

148. There would certainly be a potential competition issue if a simple “de minimis”
rule were introduced, under which a broadcaster delivering, say 9.9% share was
free to schedule programming and advertising as it saw fit but its competitor with
10.1% share was subject to the full directive as currently drafted.

149. There is also a legal issue: broadcasting is a fundamental freedom guaranteed
by the European Convention on Human Rights. Any limit to this activity must be
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justified, and at EU level restrictions on advertising have so far been justified with
reference to the need to protect consumers. One possible reading of the “de
minimis” rule would be that consumer protection was only a justifiable basis for
restrictions on broadcasting above a certain audience share.

150. We would therefore prefer to see tapered regulation rather than a black/white
approach if the de minimis concept is to be developed further.

Member States’ Powers and Article 3.1

151. As we have mentioned before, it is difficult to speak of a meaningful Internal
Market in the broadcasting business when Member States are allowed unlimited
discretion to implement stricter rules under Article 3.1 of the TVWF directive. In
an increasingly international sector, this can lead to distortions of competition.

152. We recognise that Member States will wish to retain such a power, not least so
that they can meet their obligations under the Amsterdam Protocol to enforce a
public service remit on certain broadcasters in exchange for public funding or
other privileges.

153. But we question whether thought should be given to possible adaptation of
Article 3.1, in order to safeguard the Internal Market in broadcast services. One
such model could be to state that the Member States’ powers should be exercised
“in accordance with the degree of public privilege, user control and choice
granted to the operator”. This “tapering of regulation” is not a new concept,
indeed it is mentioned in the presentation “Regulating Audiovisual Content in the
Digital Age” on DG EAC’s website, as well as being present in much national
legislation. But it would prevent the sort of anomaly which could arise if Article
3.1 powers are used without limitation, whereby a near  video on demand service
in Member State A could in theory be more strictly regulated than a publicly
funded broadcaster in neighbouring Member State B.

154. Additionally, Member States could be obliged to submit new legislation on
content to an institution charged with checking that no new Internal Market
barriers were thereby established, as under the Information Society Transparency
Directive 98/48. While we do not believe that such a scheme need imply a
transfer of competence, we put this forward as a suggestion rather than a detailed
proposal at this stage. And we do believe that the dichotomy between Article 3.1
and the Internal Market should be among the strategic questions for the EU
institutions going forward.

155. The link to the degree of privilege granted to a broadcaster may in practice
need to be restated. For example, Articles 4 & 5 of the directive impose what
could be described as “public service obligations” on all broadcasters, although as
we point out above there are in fact sound commercial reasons for many
broadcasters to commission original content. Stricter, more detailed, rules should
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only be imposed on those operators who receive significant public privileges –
usually, but not exclusively, funding – in exchange.

Contact Committee & Role of National Regulatory Authorities

156. As we have argued throughout this response, there is an urgent need to move
away from detailed regulation set out in a directive which can only be amended
once every seven or eight years. We would support any innovation which helps
meet Member States’ concerns, should they exist, about substantial revisions to
the advertising rules in TVWF. If the Contact Committee is a useful tool to this
end, then why not extend its role? However, we wish to point out the important
principle of subsidiarity and that the main function of the Committee should be
the one of information sharing. Our only other comment on the functioning of the
Contact Committee would be to support calls made at the recent hearings for
increased transparency in its proceedings, maybe in the form of publishing the
agenda and minutes of meetings.

157. The idea of a regulators’ committee appears from early experience to be
working well in the field of regulation of distribution, so we suggest it could also
work well in the regulation of content.

158. However, this support is conditional on the regulators being independent, as
the Commission suggests. The fact that some public sector broadcasters are not
independently regulated must not be used as a pretext for their Boards of
Governors – which sometimes are chaired by the executive chairman of the
broadcaster concerned - to have any influence over, or representation at such a
committee. Either all broadcasters have a right to participate in this committee, or
none of us do.

159. We would also support the idea floated by DG EAC at the hearing that
Member States should be obliged, as was the case in telecoms, to set up NRAs.
With reference to broadcast regulators, the Commission has already concluded
that they “would seem to be effective only if the authority is independent from the
entrusted undertaking”. (2001 Communication on State Aid to Broadcasters, para
42). We agree.

160. We are of course available to elaborate or explain any parts of this submission,
should this prove helpful for the Commission.

Association of Commercial Television in Europe
Brussels, 15 July 2003


