
 

 CONTENT ONLINE  1 (10) 
Nokia Corporation EU CONSULTATION   
nonconfidential version - NOKIA RESPONSE   
T Ruikka 29 February 2008   
 
 
 
COMMUNICATION FROM THE COMMISSION 
on Content Online in the Single Market 
COM(2007) 836 final 
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EXECUTIVE SUMMARY 
 
 
Nokia welcomes the Communication, supports the aims of the planned Recommendation and is 
willing to participate in and support the announced Content Online Platform.  
 
The migration of music, video and other audiovisual content offerings to the digital 
networked environment is proving to be a slower and more complicated process than 
perhaps was earlier anticipated. The barriers to widespread deployment and consumer adoption of 
new services are several.  These barriers merit increased attention and discussion in order to find 
appropriate policy responses. Nokia believes that the greatest contribution of the announced 
Content Online Platform can be achieved in relation to these barriers. 
 
Nokia is somewhat discouraged by the absence of focused discussion and lack of visibility in the 
Communication of the policy concerning copyright levies. Nokia urges this topic to be placed 
squarely on the agenda of the Content Online Platftorm. For that purpose, Nokia includes a 
discussion on levies in this submission. 
 
Nokia believes that there will be a variety of models for distribution of digital content, depending on 
content types, business models and other factors including consumer preferences. DRM will have a 
major role for multiple business models and for many categories of digital online content despite 
the recent emergence of disctribution of music in unprotected formats.  It therefore would be 
incorrect and premature to “write off” DRM as an element of the digital environment as some have 
already suggested – on the contrary, it is important to address continuing challenges such as the 
persistent fragmentation of the market and lack of interoperability regarding DRM implementations.  
In addition to interoperability, attention should be paid to creating consistent and easily recognizable 
value propositions for DRM-enabled offerings which can be readily distinguished from unrestricted 
offerings. To this end, Nokia believes labeling and license terms to have minor significance although 
they can well be improved. Access to DRM solutions is not believed to be an issue. 
 
An efficient multiterritory licensing of content to the distribution layer is an important objective. 
Current structures perpetuating nation-by-nation licensing of content should be reformed. Nokia 
favors the development of multiterritory blanket license systems to enable efficient licensing of 
online content.  
 
Availability of legitimate offerings online is the best antidote to unauthorized distribution. Nokia 
sees major possibilities in voluntary collaboration between value chain participants. Multilateral 
arrangements should be inclusive, balanced and ensure representation of all interests including 
consumers.  Existing provisions regarding liability of intermediaries should be preserved. An open 
and balanced discussion is needed regarding proposed measures such as filtering, including the 
potential impact to citizens’ behavior and their right to privacy of communications.
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INTRODUCTION 
 
 
 
 
Nokia welcomes the Commission Communication and looks forward to an active and 
constructive Commission policy and collaboration with stakeholders that fosters the growth 
of a healthy networked business environment for digital content. 
 
Nokia considers the three main topics (DRM, licensing, legal offers and piracy) for a 
Recommendation to be important. Besides issuance of a Recommendation, ongoing policy 
efforts will be called for to ensure progress in these three areas. Multiterritory licensing in 
particular require issuance of a Community instrument to achieve an EU-wide and fully 
functioning market of distribution rights for digital content.  Nokia’s responses to the 11 
questions of the questionnaire are set forth below. Each of the three topics is addressed 
with a brief general discussion followed by detailed answers to the questions. 
 
Alongside the work towards a recommendation, Nokia welcomes the creation of the 
Content Online Platform for an ongoing dialogue and consultation on all of the major 
issues. Nokia assures the Commission that it will support the Platform and is interested in 
participating in its work and in contributing its views and expertise on matters taken up in 
the Platform.  
 
The Content Online Platform should tackle the question of copyright levies. This matter has 
not received the attention it deserves in the Communication. For that reason, Nokia here 
wishes to contribute its views on copyright levies and the need for their reform across the 
European Union. Nokia’s responses to the Questionnaire follow the discussion on levies. 
 
 
 
COPYRIGHT LEVIES 
 
Uneven, excessive and growing copyright levy practices across EU Member States 
are not justified and their continued expansion is harming industry and 
consumers. Copyright levies should be reformed by Community level action. 
 
Legal basis 
 
Copyright levies are a form of compensation collected by collecting societies on behalf of 
rightsholders on account of private copying authorized by law. Levies are not intended and 
cannot legally function as compensation for unauthorized distribution and use and must not 
be applied, increased or broadened on account of unauthorized use.  
 
Absence of harm to rightsholders 
 
The levy amount should be based on actual and greater than minimal harm to the 
rightholder caused by uncompensated private copying only.  Only private copying already 
authorized in law can serve as a basis for a levy.  If there is no such harm or the harm is 
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minimal, no compensation (levy) may be due according to the Copyright Directive. Also, 
the directive requires that levies should be adjusted to reflect the availability of technical 
protection measures such as DRM. 
 
Most or all of the harm to rightsholders in the current digital environment arises in relation 
to unauthorized distribution of digital content. This harm is not arising in relation to private 
copying authorized in copyright law. Therefore this harm can not be compensated by levies 
and increase of levy collections can not be justified by concerns about “piracy”. 
 
The multiple problems with copyright levies call for effective resolution by Community 
action. For this purpose, Nokia proposes that a Community legal instrument, preferably a 
directive be issued stating unequivocally that the private copy exception as now defined 
causes no/minimum harm  to right holders, at least in relation to multi-functional digital 
devices capable of storing user-created content and therefore no levies/compensation is 
due under the EU Copyright Directive.  
 
Harmonization of private copying exceptions 
 
Private copying exceptions in national copyright laws differ enormously from Member State 
to Member State. This is confusing for consumers who have no idea what they can and 
cannot do legitimately. As levies are a mechanism for compensating uncompensated 
private copying so authorized in copyright laws, clarification and harmonization of the 
private copy exception is ideally needed and a prerequisite for a consistent levy approach 
across Member States.   
 
Copyright levies burden non-copyright uses 
 
If levies are used at all, they should be directed at substantial uncompensated uses that 
benefit from the private copy exceptions. Devices and activities that are principally not 
utilized for such uncompensated uses do not amount to significant economic harm to 
rightsholders and should therefore not be made subject to levies. To collect payments on 
account of memory capacity utilized for storing user-created photographs, for instance, is 
punitive and inhibits the growth of user-created content. It is inappropriate and harmful to 
users, industry and the general economy to impose a copyright levy cost burden on 
multipurpose devices such as computers and mobile phones which are not used for storing 
and making of authorized uncompensated private copies or, to the extent they occasionally 
are so used, where the harm to rightsholders is negligible. 
 
Licensed (already compensated) copies 
 
Digital content, particularly music, is being increasingly distributed legally in unprotected 
formats such as MP3 and AAC. Such paid for services result in user-generated copies often 
with express authorization and in most cases at least with the tacit authorization of the 
content distributor – after all, the difficulty of transferring DRM-protected content between 
multiple devices of the same user has been a major reason for the emergence of 
unprotected services. Distributors effectively sanction and are paid for the multiple copies 
that users generate when storing their downloaded music on their multiple music players, 
home computers and other devices. Such multiple copies are licensed copies and not 
excepted copies under the private copying exception and should not entitle rightshoders to 
what amounts to a double payment in the form of levies. 
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Proliferation and growth of levies – harm to the Single Market 
 
Levies are being extended to the digital environment at an alarming rate causing distortion 
in the internal market and material damage to the industry and ultimately to the consumer. 
Levies are applied to varying degrees in different Member States and there is enormous 
divergence in levy regimes between different Member States, especially in rates, 
calculation bases, and applicable products. This distorts the Internal Market. 
 
The complexity of levy payment arrangements and legal uncertainty creates a huge 
(administrative) burden for product manufacturers. Levies can represent an extremely high 
proportion of the final sales price to consumers in some countries and sustain artificial price 
differentials between Member States complicating cross-border trade and harming the 
Single Market. 
 
 
 
DETAILED RESPONSES TO THE CONSULTATION QUESTIONNAIRE 
 
 
 
Digital Rights Management 
 
Regarding the questions on DRM (questions 1-5), it is first important to note that even 
though recent market developments signal a major shift towards unprotected distribution 
of music, DRM continues to be important for many distribution models and many categories 
of digital content online. DRM will almost certainly gain in importance going forward. DRM 
supports subscription and novel bundled approaches such as Nokia’s recently announced 
ComesWithMusic offerings where broad catalogues of music will become available with 
devices. DRM will almost certainly be a primary enabler for digital games and for video 
content consumption models such as a “rental” or limited viewing model for feature-length 
movies. This response follows the Questionnaire and therefore we focus our responses on 
DRM-related questions. Nokia recommends that the work in the Platform will include an 
assessment of the various business models, inclouding those based on distribution of 
unprotected content, that are emerging. 
 
Nokia observes that DRM adoption in products and services has been slower than 
anticipated. The market is seriously fragmented by noninteroperable DRM solutions in 
services and devices. Removal of this fragmentation is a difficult and important issue and 
calls for an open dialogue and initiatives at all levels. Developing effective responses to the 
existing fragmentation is difficult as the reasons are deeply anchored in business models 
and competitive choices adopted by market participants. There is no widely deployed 
interoperable DRM standard so the discussion should aim at achieving one. Lack of efficient 
patent licensing for standards also is an inhibitor for investment and likely has reduced 
from emergence of widely adopted standards in this area.  
 
Achieving interoperability of DRM is however not sufficient to achieve success of DRM-
enabled markets. The slower than anticipated shift to network-based distribution of digital 
content has exposed many other difficulties in the migration and adjustment of the entire 
value chain. Both value proposition to consumers and functioning of the transfers in the 
value chain are insufficiently stabilized and insufficiently recognizable. This is reflected in a 
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lack of recognized price levels and pricing models. The result of this lack of typical models 
is a disproportionate transaction burden and uneven availability of content at the 
distribution layer.  Failure to create an easily recognizable value expectation erodes trust 
and slows adoption at the consumer level.  
 
Therefore, while Nokia agrees in principle that it may be marginally beneficial to ensure 
more information to consumers about the functioning of DRM solutions as well as clearer 
end user license agreements, potentially including alternative dispute resolution 
mechanisms in case of consumer grievances, these are secondary issues. The main issue is 
the clear and consistent marketing and positioning (and appropriate pricing) of DRM-
enabled offerings so that they become instantly recognizable and differentiated from 
unprotected offerings. In this regard it is clearly insufficient to pay attention to labeling and 
disclosure of contract terms – the main focus should be on making a clear distinction 
between protected and uprotected content. 
 
 
1) Do you agree that fostering the adoption of interoperable DRM systems should support 
the development of online creative content services in the Internal Market? What are the 
main obstacles to fully interoperable DRM systems? Which commendable practices do you 
identify as regards DRM interoperability? 
 
The lack of an interoperable DRM environment is driven by competitive pressures and 
strategic choices made at both distribution (service provision) layer and technology layer. 
For instance, vertically integrated offerings of services associated with devices are 
premised on other services not being capable of distributing content to the same devices 
and/or other devices not being enabled to utilize the service from a given source. Such 
arrangements call for content formats and DRM that are not interoperable with other 
services and other devices. At the technology provider and device manufacturer level, the 
race for becoming the prevailing technology provider in this emerging area has incentivized 
technology providers not to harmonize their offerings technically, in the hope of becoming 
the provider of the emerging dominant technology. Further, immature licensing for 
standards has resulted in uncertainty of cost feasibility of DRM solutions due to patent 
royalty concerns, inhibiting investment into services and products. Nokia recommends an 
open dialogue regarding the desirability of an interoperable DRM environment and the 
existing barriers in that regard.  
 
Given the multiple underlying reasons for persistent fragmentation, creation of appropriate 
responses is a major challenge. One element of the desired outcome should be broad 
support in products and services of an interoperabile DRM based on an open standard and 
supported by a neutrally administered trust system. Support for such development merits 
attention. It is however unlikely that the market would – even after an extended period of 
competition between alternatives and market evolution – converge on a single, universal 
DRM regime. For several reasons, there will be multiple DRMs. Thus the answer may be in 
finding a way for making content interoperate across DRMs. Given the burdens involved in 
overcoming DRM incompatibilities through transcoding/conversion solutions and developing 
mutual recognition between DRM trust systems (allowing for “exports” and “imports” 
between DRMs), the most fruitful avenue may be to focus on interoperable content formats 
(distinct from the DRM wrapper) and develop ways in which such interoperable content can 
support a variety of DRMs and thus be interoperable across multiple DRM technologies. 
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2) Do you agree that consumer information with regard to interoperability and personal 
data protection features of DRM systems should be improved? What could be, in your 
opinion, the most appropriate means and procedures to improve consumers' information in 
respect of DRM systems? Which commendable practices would you identify as regards 
labelling of digital products and services? 
 
Providing better consumer information is always beneficial. However, in the case of DRM-
enbabled services, just providing “consumer information” is not sufficient. A clear 
positioning of offerings should be created so that consumers would easily recognize the 
true functioning and characteristics of the offerings – this is not a matter of making sure 
that the “small print” is correctly written. The goal should be that the consumer expectation 
is already in line with what he/she will be provided. Thus Nokia does not believe that 
labeling is a practical solution for providing this consumer expectation even though Nokia 
clearly sees benefits in improved labeling as well. 
 
3) Do you agree that reducing the complexity and enhancing the legibility of end-user 
licence agreements (EULAs) would support the development of online creative content 
services in the Internal Market? Which recommendable practices do you identify as regards 
EULAs? Do you identify any particular issue related to EULAs that needs to be addressed? 
 
End user license agreements can also be improved and simplified and made more 
accessible. However, the challenge is not in how the EULAs are written, the challenge is the 
relative lack of distinction and weak consumer recognition of the characteristics of DRM-
enabled offerings, particularly in comparison to unprotected offerings. Consumers will not 
gain much from reading EULAs, they need to be provided with clearly differentiated 
offerings and a set of clearly differentiated expectations –at a price point to match those 
expectations. Nokia believes that DRM-based offerings are not feasible if marketed at close 
parity with unrestricted offerings and at comparable price points.  
 
4) Do you agree that alternative dispute resolution mechanisms in relation to the 
application and administration of DRM systems would enhance consumers' confidence in 
new products and services? Which commendable practices do you identify in that respect?  
 
Nokia rcognizes the possibility that ADR processes can be helpful in addressing consumer 
grievances but believes this to be a secondary issue in relation to the development or a 
healthy market of DRM-bsed offerings. In general Nokia’s understanding is that in the EU 
consumers have adequate protection and resolution mechanisms in place and no further 
regulation in that respect – or regulation specific to DRM-based services - is needed. 
 
5) Do you agree that ensuring a non-discriminatory access (for instance for SMEs) to DRM 
solutions is needed to preserve and foster competition on the market for digital content 
distribution? 
 
Nokia does not perceive there to be a problem regarding access to DRM solutions for SMEs 
as such or for any other category of market participants. The lack of a feasible patent 
licensing regime however may be a barrier for many market participants to enter the 
business requiring investment into service development, technical platforms and 
development and marketing of implementations utilizing DRM.  
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Multi-territory rights licensing 
 
As to licensing of digital content (questions 6-8), Nokia notes that significant changes 
are needed to achieve an efficient regional and global licensing system for content in the 
online environment. The current European system of obtaining licenses nation by nation 
and organizing distribution based on the physical location of the user is ineffective, and a 
key factor hindering the growth of electronic distribution of content. 
 
Nokia would find it most efficient to have the ability to obtain a single pan-European 
blanket music-publishing license for our digital music services from an entity that 
represents all works and can offer competitive terms. A pan-European blanket license 
would provide substantial savings in transaction, administrative, reporting and accounting 
costs which would in the end benefit all participants, including the rights holders and 
consumers. Currently companies offering digital services in numerous territories must 
dedicate considerable cost and resource for contracting and negotiating licenses by country 
(or by segment of publisher repertoire), for developing and updating reporting systems by 
society and for extensive reporting and accounting, mainly in respect of the same 
repertoire offered to consumers. The complexity of the present system of rights clearance 
is not solved or lessened through the creation of new entities which represent only 
fragments of repertoire.  
 
In the United States, a company launching a digital download service with content from the 
4 major labels needs only 4 licenses: one from each of the 4 major labels. Under the 
American system the labels are typically responsible for the music-publisher payments, 
which can be either negotiated between the publisher and the label or be based on the 
statutory licensing scheme in effect. A company launching the same service across the 
European Union requires at least 32 licenses: one from each of the 4 major labels, one 
from each of the 27 groups of national collecting societies. 
 
Companies offering digital services in numerous territories, such as Nokia, should be 
entitled to benefit from the economies and efficiencies of scale and volume and have the 
same option as the major labels to obtain a single pan-European blanket music-publishing 
license; however we currently have to assume the more burdensome and costly obligation 
of licensing nascent digital services country by country. Nokia does not find it in the best 
interest of the development of a digital marketplace, or consistent with the principles of 
free competition that new entrants to the market are confronted with such strategic 
handicaps.  
 
Digital music sales are the future of the Music Industry. While still nascent today, electronic 
music distribution is projected to surpass physical formats in value of trade already by 
2012. This development is inevitable, but the manner in which music licensing is organized 
in the Common Market will have a significant impact on how fast this evolution will happen, 
whether fair and level competition prevails in the new marketplace, and how much of the 
benefit of Internet and mobile distribution will flow to consumers.   
 
Nokia believes that models which offer single pan-European licenses within regulated 
transparent blanket-license schemes should be available for the EU market, especially 
where these models have been and continue to be available to one sector of the total 
market. We believe this would be in the best interest of a beneficial development of the 
marketplace, and ensuring that fair competition at equal terms ultimately benefits 
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consumers within the Common Market. Nokia finds it important to avoid a situation where 
any important market segment or layer were in practice in a monopoly or a quasi-
monopoly position, as would likely increase the cost and delay or prevent deployment of 
new business models. 
 
 
6) Do you agree that the issue of multi-territory rights licensing must be addressed by 
means of a Recommendation of the European Parliament and the Council? 
 
We agree that a Community measure towards ensuring efficient multiterritory licensing 
would be a desirable and needed step forward for the growth and expansion of the 
European digital music industry, provided that industry retains the option to apply different 
licensing models and innovative solutions for new business models. Nokia would agree to 
participate in such consultations. Such a measure would support the achievement of the 
economies of scale necessary to enhance growth of digital music services on a pan-
European basis. It should be developed in consultation with the relevant stakeholders. This 
issue will be considered important both by the Member States and the European Parliament 
so their involvement is necessary. As an efficient outcome may require harmonization of 
Member State legislation and/or Community-wide normative guidance, at least a 
Recommendation of the Parliament and the Council is needed.  
 
 
7) What is in your view the most efficient way of fostering multi-territory rights licensing in 
the area of audiovisual works? Do you agree that a model of online licences based on the 
distinction between a primary and a secondary multi-territory market can facilitate EU-wide 
or multi-territory licensing for the creative content you deal with?  
 
In respect of digital music services offering an extensive repertoire of short audiovisual 
musical works (e.g. music videos and user-generated content) for downloading, streaming 
or similar use, Nokia currently prefers, as with audio musical works, to be able to obtain a 
single pan-European blanket music-publishing license for our digital music services from an 
entity which represents all works and can offer competitive terms. A blanket license for a 
particular country ensures that substantially all works exploited in such country will be 
licensed, and a pan-European blanket license could be much more resource-efficient both 
for the digital service provider and the rights holders if it eases the licensing, reporting and 
accounting processes. 
 
For other forms of audiovisual content, it is also imperative to achieve the economies of 
scale enabling the growth and expansion of digital services on a pan-European basis.  It is 
therefore important to enable rights clearance from one source efficiently and 
transparently, treating the European market as a single market. The industry players will, 
however, also need to have the freedom to apply different licensing models and innovative 
solutions for new business models around other forms of content. 
 
 
8) Do you agree that business models based on the idea of selling less of more, as 
illustrated by the so-called "Long tail" theory, benefit from multi-territory rights licences for 
back-catalogue works (for instance works more than two years old)?  
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Nokia believes that it is important to reduce the cost per transaction in respect of business 
models based on making available a large number of works and selling a small quantity (if 
any) of each of those works, in order to create a viable business model offering consumers 
as much diversity and choice as possible. A key aspect enabling the industry to offer 
consumers this choice depends on the ability to obtain efficiencies of scale with respect to 
elements such as licensing, contracting, reporting and accounting. The option to obtain a 
single pan-European blanket music-publishing license for digital music services from an 
entity which represents all works and can offer competitive terms would help the industry 
to achieve such efficiencies, which ultimately, through competition, would benefit  
consumers..      
 
Companies offering digital services in numerous territories, such as Nokia, should be 
entitled, like the four major labels, to benefit from the economies and efficiencies of scale 
and volume and have the same option as the major labels to obtain a single pan-European 
blanket music-publishing license. 
 
 
Legal offers and piracy 
 
Regarding legal offers and piracy (questions 9-11), Nokia believes that emergence of 
legitimate services at attractive prices is the best, and ultimately only, antidote to 
unauthorized distribution of content. The problem of Peer-to-peer networks is unlikely to be 
solvable through legal means, but Nokia believes that with innovative and consumer 
friendly offerings these networks facilitating on-line piracy can be made irrelevant. Nokia 
welcomes voluntary collaboration between the various stakeholders to curtail unauthorized 
distribution. Such efforts, however, should be done in a comprehensive and balanced 
fashion and safeguarding the trust of the end users in the privacy and security of their 
communications. Of particular importance is to not upset the existing balance regarding the 
liability of intermediaries and to ensure that all member states have a consistent local 
regulation and application of such regulation regarding liability of intermediaries. While the 
Olivennes agreement in France offers an interesting starting point for further discussion, 
Nokia considers further development and discussion to be necessary. Among other 
considerations, the issues of filtering user traffic and the remedy of cutting off the 
broadband service (in case of repeated offensive behavior) are complicated issues which 
need to be discussed thoroughly involving all of the stakeholders, including consumers. 
 
9) How can increased, effective stakeholder cooperation improve respect of copyright in the 
online environment?  
 
Nokia welcomes voluntary collaboration between the various stakeholders to curtail 
unauthorized distribution of content. To the extent such collaboration would result in more 
efficient business models that will accelerate the emergence of a digital marketplace, Nokia 
believed that the respect for copyright would be improved. It is important, however, that 
any collaborative efforts include all stakeholders and are done in a balanced fashion and 
safeguarding the trust of the end users in the privacy and security of their communications. 
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10) Do you consider the Memorandum of Understanding, recently adopted in France, as an 
example to followed?  
 
The Olivennes agreement provides a fruitful starting point for further work on this 
important topic but an inclusive and balanced stakeholder consultation will be necessary to 
develop appropriate solutions. 
 
11) Do you consider that applying filtering measures would be an effective way to prevent 
online copyright infringements?  
 
Any filtering approach should include appropriate safeguards and balancing mechanisms as 
no technical filter can accurately distinguish all legitimate communications from illegitimate 
ones. Thus filtering probably should not be utilized to directly interfere with traffic but 
intead be used to generate information about traffic on the basis of which further measures 
can be taken, subject to appropriate safeguards. 
 
 
 


