
 

 

Response to the Public Consultation on ‘Creative Content 
on Line’  

 
Executive summary  

 
Liberty Global welcomes the opportunity to contribute to the Commission’s ‘Creative Content 

Online in the Single Market’ consultation.   

 
At Liberty Global we recognise the case for the communications industry to spearhead efforts 

to improve digital confidence in this area.   As a multi-territory content distributor1 and 
provider of broadband services in 11 Member States as well as a content creator, we believe 

we have a key contribution to make.   
 

We do, however, observe that the main commercial issues associated with delivering content 

on line are in common with those facing content delivery by other means of distribution.   
 

As a broadband service enabler we represent the interface between digital supply and 
demand, and have direct e-services relationships with consumers all across Europe. We 

therefore recognise our position as just one element of an increasingly complex digital value 

chain.  As such many of the policy challenges at stake in the stimulating the uptake of 
content on line, we believe, must be based on establishing a cross industry consensus which 

recognises the interdependencies between operators across the value chain.   
 

Today Liberty Global already works with a range of European, American and global content 

providers to deliver consumer choice in digital content in an increasingly competitive 
environment.  Indeed the fantastic growth of commercial content offerings, both in scale, 
diversity and format, can in part be attributed to our commitment to a culturally diverse, 
locally tailored service offering wherever we operate.   Broadband internet and the rapid 

deployment of digital TV services delivered across our hybrid-fibre-coaxial (HFC) cable 
networks provide enormous scope for content differentiation and thus cultural diversity.   

 

We therefore believe we can bring clear insight into many of the policy debates raised in the 
consultation and look forward to participating in any future work of the Content on line 

Platform, to be set up by the Commission. However, we agree with the Commission that 
there are some technology based issues - linked to the protection of copyright and the 

security aspects of digital online delivery – which must be addressed if we are to successfully 

enhance consumer's digital confidence in content on line.  
  

In particular with respect to the Commission’s wholly legitimate agenda to combat piracy on 
line, we strongly recommend that all stakeholders from across the value chain work together 

to find solutions that precludes statutory enforcement, and are based on self-regulation.  
 

Our responses to the specific policy questions raised in the consultation are set out below.  

                                                
1 Chellomedia is the European based content division of Liberty Global and a leading international provider and 
distributor of TV channels, content and digital services. It currently runs TV and content businesses which comprise a 
portfolio of 27 TV brands as well as a suite of digital services (On Demand and Interactive Services). See 
http://www.lgi.com/chellomedia.html 

 

 



 

 

6.  Do you agree that the issue of multi-territory rights licensing must be 
addressed by means of a Recommendation of the European Parliament and the 
Council? 

7.  What is in your view the most efficient way of fostering multi-territorial rights 
licensing in the area of audiovisual works? Do you agree that a model of online 
licenses based on the distinction between a primary and a secondary multi-
territory market can facilitate EU-wide or multi-territory licensing for the creative 
content you deal with? 

 
We strongly agree with the Commission’s assessment that existing licensing mechanisms 

must be improved to provide for multi-territory licensing mechanisms.  However, we 
recommend that a multi-territory license for online distribution envisaged by the consultation 

be matched with a commitment to develop a similar system for offline distribution.  

 
Our recommendation as to the most efficient means of fostering multi-territorial rights 

licensing for audio-visual works is to effectively promote technology neutral regulation the 
entirety of EU legislation governing this area. As such this would mean curtailing the 

discriminatory treatment afforded to cable operators under the terms of the SATCAB directive 

so that a level playing field is introduced for cable operators now competing with a range of 
new operators engaged in on-demand content package distribution (from over the top 

providers such as Joost, Babelgum, etc to IPTV operators, digital terrestrial and satellite 
operators. 
 
Revision of applicable EU law should promote the following: 

• An effective promotion of multi-territory licensing from a single Member States for 

audio-visual rights  

• The system of collective management of rights should be recognized as having the 

same weight as ‘all rights included packages’ provided by broadcasters who wish to 
do so to cable operators, as this would increase the overall efficiency of the rights 

clearance system. 
 

We believe these measures would have clear benefits including increased market efficiency 

and effectiveness, competition between the collecting societies and to a fair market value of 
copyright prices2.  

 

9) How can increased, effective stakeholder cooperation improve respect of 
copyright in the online environment? 
 

Liberty Global believes that the most effective solution to combat copyright infringement is to 

provide consumers with a wide range of attractive, legitimate content offerings at a variety of 
price points and service levels.   

 

By way of example, during the last year we have been party to more intensified competition 
in broadband in which downward prices points have been accompanied by upward service 

speeds, both of which significantly improved the customer value proposition and driven 
broadband Internet penetration across our European footprint. As a general indicator, since  

2005 we have increased speeds between 50%-300% every year. For example, in the third 

                                                
2 See ‘Cable calls for new copyright regime’ at  http://cable-europe.eu/copyright/ 

 



 

 

quarter of 2005, the Romanian internet service offerings ranged from €14,95 to €32,95 a 

month for a 512kbps – 2Mbps service.   As of October, 2007 the entry price point was €7.80 
a month for the entry level 1Mbps service, to €18.75 for the highest tier product.  
 
In terms of content offerings, we have introduced several innovative service packages. In the 

Netherlands, we offer film clips (trailers) free of charge, and provide Live Champion league 

games via a pay per view service with a full highlights package available to these customer 
over broadband the next day for free.  

 
In both the Netherlands and in Switzerland we offer linear TV-streaming services of a 

selected number of channels for chello internet customers that have a minimum level of 
broadband service (used only to ensure minimum quality of experience3). 
 

We also believe another highly effective method of combating piracy is to strengthen online 
respect for copyright is educate consumers of the benefits of legitimate services offerings.  

 
We recognise that the enormous increase in opportunities delivered by the internet does not 

come without risks, and as such we are committed to improving our customers understanding 

and awareness of copyright infringement to ensure we make the internet a safe and secure 
place.  

 
One recent initiative of note in this area is the development and distribution of an Insafe-UPC 
pan-European ‘internet safety toolkit’, launched in conjunction with EU Safer Internet Day on 
February 12th 20084.  

 

The toolkit, developed in partnership with Insafe5, explores online safety issues and offers 
parents and young people advice on how to overcome them.  The interactive family guide 

consists of a comprehensive parent’s guide, an activity-based guide for children between the 
ages of 6-12 years old, stickers, a family certificate, and situation cards, making internet 

safety education fun, engaging and non-threatening6.  

 
One of the scenarios explored in the toolkit is the issue of copyright protection on the internet 

and downloading music or video files for personal consumption.  The booklet advises 
consumers that downloading music and films from the internet is usually not legal, unless you 

are using a legal site.   
 

In late February, the Dutch internet safety ‘node’ Digibewust - funded under the EU Safer 

Internet programme - under pressure from the Dutch consumer organization 

                                                
3 With each of these offerings, we clear the rights and legally enforce the content owner’s consumption restrictions 
and copying limitations.  
 

4 ‘Let's listen to children: They know how to make the Internet a safer place!’ IP/08/207. Brussels, 12 February 2008. 
See http://europa.eu.int/saferinternet  

5 European network of e-safety awareness nodes.  See http://www.saferinternet.org/ww/en/pub/insafe/index.htm 
 
6
 It is being distributed through a range of channels, including UPC’s affiliates and NGO partners, schools and local 

Insafe nodes and has been translated and printed in the 11 languages that UPC operates in.  With more than 
100,000 copies printed in the first run it will be distributed by INSAFE nodes, schools and by UPC businesses 
wherever we operate.   

 



 

 

(Consumentenbond) - withdrew the brochure from their web site because of the references 

to downloading being an illegal act and promised a Dutch language reprint. 
 

The Consumentenbond’s position is based on a long standing legal dispute with the music 
industry over whether downloading should be made illegal. Currently under Dutch 

implementation of the 2001 Copyright Directive, downloading from the internet is not a 

prohibited act.  Indeed, we note that downloading of copyright material without payment 
may be allowed (and even protected by law) in many Member States7.  

 
Whilst this example demonstrates some of the obstacles that network operators face in terms 

of educating consumers of the benefits of legitimate services offerings, it perhaps better 
illustrates how the issue is both legally complex and politically charged in many Member 

States.   Indeed we would suggest the notion that educating consumers as to the risks of  

downloading does not necessarily, and automatically, lead to enhanced respect for for 
copyright given the differing legal traditions across Europe.  

 

Accordingly, we believe the proposed obligations on network operators and service providers 
to inform customers ‘of the most common acts of infringements'8 is, we believe, a 

disproportionate requirement, and one unlikely to enhance consumer education.     

 
We do not see how this could be practically implemented, nor effective, and would create 

costly technical implementation issues for network operators. Such a broad obligation would 
also be wholly ineffective in educating consumers on real copyright infringement issues and 

would at best merely point them to the latest peer-to-peer websites where illegal downloads 
can take place.  

 
In addition, the obligation is a further example of an imbalance in the approach toward 
consumer protection and commercial quality of service.  As network operators we cannot 

technically inspect all forms of content that passes over their network.  Secondly, the 
obligation to do so does not accord with the limitations on liability as set out in Articles 12-15 

of the E-commerce Directive in which network based communications providers are 

considered as not the source of the content they convey, but solely the mediator. 
 

Thirdly new business models for consumption of online content, developed in close 
cooperation with major rights holders, are constantly emerging.  The commercial agreements 
which support these models make the lawful use of copyright protected material of the 

highest priority.   

Whilst we entirely agree on the need to address these issues within the scope of the 

consultation, we believe proposals to introduce a information requirements on the most 
common acts of infringements within the electronic communications framework review is 

both premature and would undermine the cross industry dialogue needed at European level 
that is proposed under the auspices of the content on line platform.  

                                                
7 See ‘No place like home for making a private copy’, by Natali Helberger & P. Bernt Hugenholtz, in the Berkeley 
Technology Law Journal, Volume 22:1061.  
8 See proposals to revise the Proposal for a DIRECTIVE OF THE EUROPEAN PARLIAMENT AND OF THE COUNCIL 
amending Directive 2002/22/EC on universal service and users’ rights relating to electronic communications 
networks, Directive 2002/58/EC concerning the processing of personal data and the protection of privacy in the 
electronic communications sector, in particular article 20(6), contracts.  
http://ec.europa.eu/information_society/policy/ecomm/library/proposals/index_en.htm 
 



 

 

As a vertically integrated content owner and distributor, we entirely condemn unlawful 

acquisition and consumption of copyright protected content in both the off and online 
context. We remain fully committed to developing effective and long-term building upon the 

commercial agreement we already enter into with major rightsholder organisations.   
 

Accordingly multi-stakeholder cooperation and dialogue should not, in our view, seek solely to 

‘privatise’ law enforcement, where the chain of enforcement starts with content owner 
reading the logs of an Internet Service Provider, and ends with filings to the relevant 

authorities against the alleged infringers based on an analysis of these logs.   Network 
operators cannot, nor should not, define the scope of possible illegal activity as the 

responsibility to enforce the law remains in the responsibility of public authorities.  

  

10. Do you consider the Memorandum of Understanding, recently adopted in 
France, as an example to followed? 
 

Liberty Global supports the principle of engaging in multi-stakeholder dialogue to combat 

piracy. However, these processes should only flow from commercial negotiations and not be 
mandated by legislation.   

 

As we understand it, the Olivenne agreement as a framework for future legislation to be 
developed and is, as yet, non binding. As such we cannot offer a definitive assessment as 

many of the crucial implementation details remain undefined.  
 

However, we do have some specific concerns. In particular, proposals to blacklist consumer 

found in three separate instances to have infringed copyright is we believe a wholly 
inappropriate and disproportionate measure, and one which infringes individual basic 

communication access and data privacy rights.   
 

What we can say is that the Olivennes agreement – and its final enactment into French law – 
will required very careful scrutiny to ensure that the delicate balances as regards intermediary 

obligations and liability in the E-Commerce Directive are respected.  Indeed, any national 

initiative current or envisaged, must ensure that the limitation on liability enshrined in the 
acquis communitaire is respected.  In particular:  

 
• Article 15 of the Directive, which prohibits any mandatory ‘..general obligation(s) on 

providers, when providing the services covered by Articles 12, 13 and15, to monitor 

the information which they transmit or store, nor a general obligation actively to seek 
facts or circumstances indicating illegal activity’.  This requires that Olivennes, or 
such national initiatives, to remain a voluntary commitment. 

• The limitations on liability in Articles 12-15 of the Directive.  This requires explicit 

confirmation by policy makers that any voluntary deployment of filtering does not : 

o for mere conduits (Article 12), imply a ‘selection or modification’ of content; 

o for hosters (Article 14), give rise to ‘actual knowledge’ about content let 
through by a filter.  It needs to be recognised that filtering can never be 

perfect; some allegedly illegal content will inevitably slip through 

unbeknownst to the hoster/filterer.  The presence of filters must therefore 
not give rise to a presumption of actual knowledge that exposes the service 

provider to liability.  Instead, the existing presumption should pertain: that it 
is for an aggrieved party (the beneficiary of filtering in the first place) to 



 

 

provide a clear and precise notice to the hoster of any remaining allegedly 

illegal content.  The hoster is then under an obligation to take down the 
content (in accordance with all applicable codes of conduct etc.). 

 

12. Do you consider that applying filtering measures would be an effective way to 
prevent online copyright infringements? 
 

In general Liberty Global believes the most effective solution to combat copyright 

infringement is to provide consumers with a wide range of attractive, legitimate content 
offerings at a variety of price points and service levels that meets their expectations. This in 

turn will help to stimulate and develop innovative content services and business models 
 

With regard to filtering we believe there are substantial limitations to both the proportionality 

and effectiveness of such measures as a means to prevent copyright infringements.  Indeed 
potential implementation costs, both financial and operational, we believe, would render their 

use disproportionate.   
 

We consider some of the technology and policy issues associated with filtering below. 

  
1. Filtering content at the level of transmission is ineffective:  Technology is 

always advancing and therefore an ISP is constantly investing in and developing 
technologies for its network to remain ahead of the curve. The Internet is also 

designed to be very flexible and resilient, and as a consequence it is impossible for 
filtering technologies to be effective in guaranteeing that copyright infringing material 

is being downloaded. Furthermore, as an HFC cable network operator and owner of a 

pan European backbone network interlinking our national networks, we have a direct 
interest in having our network clean from viruses and attacks. Yet it is a constant 

process to remain event partly effective in filtering out everything that is undesirable. 
2. Consumers can circumvent filtering by using peer-to-peer encryption 

technologies, a trend that is already fast growing, and which would likely be 

accelerated through the mandatory introduction of filtering measures 

3.  Content protection measures do exist outside of the network realm. Copy-

protected DVDs, Blu-Ray and HD-DVD, HDMI interfaces, etc. do exist to protect 
content at the source; acceptable use and non-disclosure agreements are routinely 

signed. Although some are based on close, proprietary formats, there measures have 
proven not to be fully effective - this should be a testament to the difficulty of the 

issue. We have no reason to believe that network-based filtering may be any more 
effective than media-based protection; as a matter of fact, technology makes it less 

effective than existing protections. 

4.  Filtering content is costly. HFC cable networks, and indeed internet networks in 
general, are not configured to be content-aware (DPI and security tools are very 

roughly application aware – we want to weed out ‘good’ from ‘damaging’ traffic The 
internet and network industries are also converging around all-IP, and at the service 

level around bundling products, all of which increases the level of complexity should 
filtering be introduced. Making our network able to filter content will require us to 
evaluate, deploy and maintain a filtering infrastructure that is able to examine every 

single transmission over our high-speed network. This will at the very least make our 
network more expensive to engineer and run, in the worst case slower and less 

reliable. In turn this would raise the cost of consumer access to our broadband 
services.  As such we believe the application of this kind of technology raises costs 

for society as a whole. 



 

 

5. The use of filtering technologies raises wider issues. Network filtering looks at 

all traffic, not just copyrighted material.  With automated filtering in place, customers 
exchanging legal content may find themselves unable to use an ISP’s network (this 

applies not only to licensed copyrighted content, but to personal content ranging 
from family photos, movies to paintings by Picasso, or an upload of the latest 

birthday party photos). This not only reduces degrades the network service offering 

available to consumers but is likely to result in blocking of access to legitimate 
content. Furthermore, there is also the issue of how to identify what material is being 

transferred. As demonstrated in recent academic literature9 some Member States 
allow private downloading and therefore consumers may have permission to copy a 

work. How can the network operators or ISP possibly know? Or indeed how can the 
consumer accurately determine whether the content he/she is consuming infringes 

copyright?  
 

6. There is no evidence to suggest automated network-based filtering may be any more 

effective than human-driven or other existing copyright protections. While segments 

of European society may benefit from automated but ineffective filtering, the burden 
on European industry and citizens must also be evaluated. At this point in time, it is 

unclear whether a public policy choice for filtering would appropriately balance the 
interests of society and network operators against a narrower range of interests from 

the rightsholder community.  

 
 

Given the foregoing, we believe more economic, technical and broader social impact analysis 
must be undertaken by the European Commission into the effectiveness and proportionately 

of introducing filtering at a European level. This, in our view, should be a minimum condition 
prior to any further public policy discussion of the issue.   

 

 
 
 
 

Chris Hutchins  

Director Public Policy 
Liberty Global Europe B.V.  

chutchins@lgi.com  
+32 2 739 14 34 

                                                
9
 Natali Helberger & P. Bernt Hugenholtz, supra, note 6.  


