
 

 
Public Consultation on Creative Content Online in the Single Market – 

Submission of Twentieth Century Fox Film Corporation in response to the 
Questionnaire of the European Commission  

regarding Policy/Regulatory issues 
 

I. Executive Summary 
 
Twentieth Century Fox Film Corporation (“Fox”) is one of the major producers and 
distributors of films, home entertainment and television programs, and is a member of 
the Coral Consortium.  Fox is licensing creative copyrighted content to new media 
platforms, including online services, which offer consumers new ways to access and 
enjoy content.  Fox supports DRM interoperability and the ability of commercial 
arrangements and enterprise (in conjunction with existing standards-setting activities) to 
achieve a viable and vital marketplace for consumers to enjoy creative content online.   
 
Fox supports the development of technical frameworks that support DRM 
interoperability and believes that such frameworks will likely support the development of 
online creative content services.  The goals of such frameworks should include allowing 
content suppliers to offer consumers a wide range of business models, and providing a 
secure environment for the distribution of content that has rigorous enforcement of 
content usage rules and appropriate mechanisms to guard against and counteract any 
unauthorized distribution of content or other misuse of an online distribution system. 
 
Fox supports the education of consumers with regard to interoperability and personal 
data protection features of DRM systems, and allowing the use of EULAs and ADR in 
connection with DRM systems.  In all of these areas, Fox believes that existing 
practices are generally adequate and appropriate, and that further governmental action 
is not required.  Further, we question whether there has been discriminatory access to 
DRM solutions and whether further governmental action is required in this area. 
 
Regarding multi-territory rights licensing, Fox believes that a free market that allows 
rights-holders to negotiate freely in the commercial space optimizes the potential of 
business models and is the best approach. 
 
Finally, Fox supports increased and effective stakeholder cooperation in this Creative 
Content Online public consultation and in related activities, including the implementation 
of notice and take-down regimes and technology measures (e.g. filtering) to limit the 
distribution of illegal content online.  Such cooperation should also include public 
education efforts to improve consumer understanding and respect for copyright in the 
online environment.  In all of these areas, Fox believes the best approach is voluntary 
participation and the development of commercial agreements between stakeholders.  
However, governments can play an important role in encouraging the parties to adopt 
cooperative mechanisms, facilitating negotiations and removing legal barriers to 
cooperation where necessary.   
 

 

    



 

 
II. Policy/Regulatory issues for consultation 

 
Digital Rights Management 
 
1. Do you agree that fostering the adoption of interoperable DRM systems 
should support the development of online creative content services in the 
Internal Market? What are the main obstacles to fully interoperable DRM 
systems? Which commendable practices do you identify as regards DRM 
interoperability? 
 
The development of technical frameworks that support DRM interoperability will likely 
support the development of online creative content services.   
 
The creation of fully interoperable DRM systems is challenging for a number of reasons.  
There are multiple DRM systems already deployed.  These DRM systems are not 
necessarily designed in order to be interoperable.  The paradigms and technology 
underlying these DRMs are not necessarily consistent, and translation of content 
between DRMs (even pursuant to bilateral agreements between the DRM providers) 
can be technically difficult.    A technology framework that supports the translation of 
content between DRMs using a common semantic framework and trusted and secure 
authenticated channels is a promising solution.  However, the challenge of this 
approach is that DRM providers typically would have to agree to interoperate and to 
communicate over the common secure authenticated channels with certified translation 
applications.  Another framework that supports interoperability would allow rights 
management across DRMs so that when a consumer purchases content on a device 
that supports DRM A and wants to play the content on another device that supports 
DRM B, the second device can then download a new copy (if allowed under the 
authorized business model), including appropriate rights, from a source that has 
knowledge of the business model under which the original content was licensed.  This 
approach allows for a business model to be implemented across DRMs and does not 
require translations of content between different rights encoding frameworks. 
 
A number of frameworks have emerged or are under development, including DVB-
CPCM, the Coral Consortium and the Open Market consortium effort, that are aimed at 
solving the challenges of DRM interoperability. 
   
One of the goals of frameworks that support DRM interoperability should be to offer 
flexibility for the implementation of different business models and the growth of future 
business models, e.g. the growth and experimentation of commercial enterprise in the 
creative content online space.  Technical frameworks that support DRM interoperability 
should allow content suppliers multiple business model options so that content suppliers 
can make a wide variety of commercial offerings to consumers who then can show by 
their purchasing behavior which models of consumption work for them.  Such flexibility 
will benefit both consumers and the suppliers of creative content, and will let the natural 
forces of the consumer market shape the creative content online space. 

  



 

 
Technical frameworks that support DRM interoperability should also meet the goals of 
providing a secure environment for the distribution of content, rigorous enforcement of 
content usage rules and business models, and appropriate mechanisms to guard 
against and counteract any unauthorized distribution of content or other misuse of an 
online distribution system. 
 
2. Do you agree that consumer information with regard to interoperability and 
personal data protection features of DRM systems should be improved? What 
could be, in your opinion, the most appropriate means and procedures to 
improve consumers' information in respect of DRM systems? Which 
commendable practices would you identify as regards labelling of digital 
products and services? 
 
We support the education of consumers with regard to interoperability and personal 
data protection features of DRM systems.  At the same time, we believe that existing 
data protection features and disclosure and labeling practices are adequate and 
appropriate.  We question whether there are deficiencies in these areas and believe that  
further governmental action in these areas is unnecessary.   
 
3. Do you agree that reducing the complexity and enhancing the legibility of end-
user licence agreements (EULAs) would support the development of online 
creative content services in the Internal Market? Which recommendable practices 
do you identify as regards EULAs? Do you identify any particular issue related to 
EULAs that needs to be addressed? 
 
EULAs have been successfully used and relied upon in the marketplace for some time.   
For both consumers and content suppliers, electronic EULAs have proven to be an 
efficient and cost-effective means for the offering and acceptance of terms and 
conditions for the use of creative content.  The EULA is a flexible and easy to use 
mechanism for offering a wide variety of creative content commercial arrangements, 
including the offering of new business models and new content usage models to 
consumers.  The ability of content suppliers to introduce and offer new business models 
into the marketplace quickly and effectively through the use of EULAs benefits both 
consumers and content suppliers.  The marketplace and commercial arrangements 
should continue to determine the content of EULAs, without further government action.  
On the other hand, under some circumstances, action might be called for to strengthen 
the flexibility and enforceability of EULAs, and not impose further requirements for the 
enforcement of EULAs. 
 
 
 
 
 
 

  



 

4. Do you agree that alternative dispute resolution mechanisms in relation to the 
application and administration of DRM systems would enhance consumers' 
confidence in new products and services? Which commendable practices do you 
identify in that respect? 
 
ADR has been successfully used and relied upon in the marketplace for some time.   
For both consumers and suppliers, ADR has proven to be an efficient and cost-effective 
means for resolving disputes in a number of contexts.  There should be no bar to the 
use of ADR in relation to the administration of DRM systems, and ADR should continue 
to be maintained as an option for inclusion in commercial arrangements involving DRM 
systems.  The marketplace and commercial arrangements should continue to determine 
whether ADR is called for or agreed upon.  Government action to mandate ADR is not 
warranted.   
 
5. Do you agree that ensuring a non-discriminatory access (for instance for 
SMEs) to DRM solutions is needed to preserve and foster competition on the 
market for digital content distribution? 
 
We question whether there has been discriminatory access to DRM solutions (to SMEs 
or otherwise), and do not support governmental intervention in this area.  Open DRM 
standards typically license technology on non-discriminatory terms.  Proprietary DRMs 
are proprietary and government action to make them open – in the absence of an illegal 
anticompetitive situation -- would seem contrary to the mechanisms of the marketplace 
and the fair play of competition. 
 
Multi-territory rights licensing 
 
6. Do you agree that the issue of multi-territory rights licensing must be 
addressed by means of a Recommendation of the European Parliament and the 
Council? 
 
7. What is in your view the most efficient way of fostering multi-territory rights 
licensing in the area of audiovisual works? Do you agree that a model of online 
licences based on the distinction between a primary and a secondary multi-
territory market can facilitate EU-wide or multi-territory licensing for the creative 
content you deal with? 
 
Joint answer to Questions 6 & 7: 
 
Notwithstanding that international, EU and national law recognise the territorial nature of 
copyright, innovative online services can be made available on a multi-territorial basis 
through the use of contracts freely negotiated in the commercial space. Indeed, 
recommending a single model or a restriction on the industry’s freedom to license would 
likely limit the possible business models and market-driven incentives to build new 
business models and thereby hamper the ability of content suppliers to make such 
services available on a multi-territorial basis. The current flexible system based on 

  



 

contractual freedom should be maintained as it allows rights-holders to license their 
content as they deem most appropriate from a commercial point of view based on 
market signals, be it on a national, linguistic or multi-territorial basis. 
 
As we are uncertain about how the Commission’s sees the so-called “secondary multi-
territory licensing” operating in the marketplace, we question whether there is any 
commercial or practical value in the distinction suggested in Question 7 between 
“primary” and “secondary” licenses..        
 
8. Do you agree that business models based on the idea of selling less of more, 
as illustrated by the so-called "Long tail" theory, benefit from multi-territory rights 
licences for back-catalogue works (for instance works more than two years old)? 
 
Commercial arrangements that are freely negotiated in the area of  
“long tail” business models should determine the answer to this question.  These 
arrangements should not be constrained by government action, but rather, should be 
allowed to respond to free market forces.  Should a rights-holder consider that a specific 
work (back-catalogue or not) would benefit from a multi-territory license, nothing in 
current international, EU or national law prevents the rights-holder from granting such a 
licence if it sees commercial value in doing so. In short, the contractual freedom to 
engage in arm’s-length negotiations of licensing agreements empowers the rights-
holder and constitutes the best guarantee that business opportunities are optimized to 
distribute films, be it online or offline.  
 
Legal offers and piracy 
 
9. How can increased, effective stakeholder cooperation improve respect of 
copyright in the online environment? 
 
The distribution of creative content in the online environment often involves the interplay 
of many different industry sectors, including content companies, consumer electronics 
companies, internet retailer companies, internet and service providers, DRM and other 
technology companies, infrastructure providers, etc.  Building this online environment 
and providing a positive consumer experience depends in part upon all of these types of 
companies engaging through various and multi-lateral commercial arrangements, as 
well as participating in standards-setting bodies to establish technological frameworks 
for the commercial activity.  We support increased and effective stakeholder 
cooperation in this Creative Content Online public consultation and in related activities, 
including the implementation of notice and take-down regimes and technology 
measures (e.g. filtering) to limit the distribution of illegal content online.  Such 
cooperation should also include public education efforts to improve consumer 
understanding and respect for copyright in the online environment. 
 
 

  



 

 
10. Do you consider the Memorandum of Understanding, recently adopted in 
France, as an example to be followed? 
 
For online distribution issues, the first and preferred route should be resolution through 
commercial contracts and arrangements.  Through the negotiation process, commercial 
arrangements are most likely to come to a resolution that is workable and reasonable in 
the particular context at issue.  Also, through the mutual agreement of the parties, 
commercial arrangements can change and grow over time and can quickly adapt to 
changing circumstances and the results of experimentation in solving the problems at 
hand.  The balancing of the interests of the parties and the practical realities of 
implementation come quickly to the foreground and are dealt with efficiently in 
commercial arrangements.    
 
In this regard, governments can play an important role in encouraging the parties to 
adopt cooperative mechanisms, facilitating negotiations and removing legal barriers to 
cooperation through commercial arrangements where necessary.   
 
11. Do you consider that applying filtering measures would be an effective way to 
prevent online copyright infringements? 
 
Filtering is one of many promising technologies to prevent online copyright 
infringements, and like those other technologies, merits investment and trialing to 
determine its effectiveness and benefits.  In general, content recognition technologies 
should play an important part in any strategy that aims to deal with online piracy of 
creative content and the continued development of authorized online services.  
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