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RESPONSE BY EMI MUSIC PUBLISHING TO THE COMMISSION 
COMMUNICATION ON CREATIVE CONTENT ONLINE IN THE 

SINGLE MARKET 

 

EXECUTIVE SUMMARY 

• Under the traditional system of collective rights management in the EU, EMI 
Music Publishing’s rights (and those of other music publishers) were not being 
effectively licensed for digital applications. This resulted in a very significant 
loss of revenues. 

• EMI Music Publishing considers that it is making, through its involvement 
with CELAS, a significant beneficial contribution to the effectiveness of 
multi-territory rights licensing in the EU. 

• EMI Music Publishing considers that the issue of multi-territory rights 
licensing should not be addressed by means of a further recommendation. 
This conclusion is, inter alia, based on the fact that the European Commission 
has already issued a recommendation on the collective cross-border 
management of copyright and on the fact that there have been successful 
developments through free market forces which have been structured in line 
with this initial recommendation. A further recommendation is likely to create 
a significant degree of legal uncertainty. 

INTRODUCTION 

The following is the response (Response) by EMI Music Publishing (EMI MP) to the 
European Commission (Commission) communication to the European Parliament, 
the Council, the European Economic and Social Committee and the Committee of the 
Regions on Creative Content Online in the Single Market (Commission 
Communication). 

The Response concerns only the questions of the Commission Communication that 
deal with multi-territory rights licensing (questions 6, 7 and 8), since EMI MP considers 
these questions to be of the greatest relevance to its activities. 

EMI MP would like to underline the importance, recognised by the Commission 
Communication, of:  

“affirming the right of right holders to entrust the management of any of the online rights 
necessary to operate legitimate online music services, on a territorial scope of their choice, to a 
collective rights manager of their choice, irrespective of the Member State of residence or the 
nationality of either the collective rights manager or the right holder.”1 

Indeed, EMI MP considers that it is making, through its involvement with CELAS, a 
significant beneficial contribution to the effectiveness of multi-territory rights licensing 
in the EU.  

CELAS is an initiative of the MCPS-PRS Alliance and GEMA to facilitate pan-
European licensing of digital rights. CELAS was launched by MCPS-PRS and GEMA 
in January 2007 and offers the licensing of key rights in designated EMI MP repertoire, 
and in repertoire from other music publishers that decide to use CELAS’s services in 
the future, in a single licence across Europe for digital uses.2  

                                                           
1  See Commission Communication at page 6. 

2  References in the Response to “digital” rights or uses means online and/or mobile rights or 
uses. 
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The appointment of CELAS allows rights users to obtain a single unified licence in 
relation to the designated repertoire for the entirety of Europe, encompassing the key 
rights necessary to enable rights users to undertake their services without the need to 
contract on a territory-by-territory and society-by-society basis.  

QUESTION 6: DO YOU AGREE THAT THE ISSUE OF MULTI-TERRITORY RIGHTS 
LICENSING MUST BE ADDRESSED BY MEANS OF A RECOMMENDATION OF THE 
EUROPEAN PARLIAMENT AND COUNCIL? 

EMI MP considers that the issue of multi-territory rights licensing should not be 
addressed by means of a further recommendation or any other form of regulation or 
secondary legislation, for the following main reasons: 

• Successful developments based on the existing legal framework, such as the 
appointment of CELAS by EMI MP, are a result of free market forces rather 
than regulatory intervention. Regulatory intervention might hamper these 
developments and also has a number of other significant drawbacks, which 
are discussed below. 

• The Commission has already issued a recommendation on the collective 
cross-border management of copyright, which has been in place since 
October 2005. 

• Given that businesses such as EMI MP have structured their approach in line 
with the initial recommendation, and in accordance with existing national legal 
regimes, a further recommendation would result in a significant degree of legal 
uncertainty. 

a. The importance of free market developments 

As the Commission rightly found in its Study on a Community Initiative on the Cross-
Border Collective Management of Copyright dated July 2005 (Study): 

“The EU suffers from a lack of innovative and dynamic structures for the cross-border 
collective management of legitimate online music services. This affects the provision of 
legitimate online music services. 

[…] 

In 2004, US online revenues were almost eight times higher than those achieved in Western 
Europe.”3 

Indeed, under the traditional system of collective rights management in the EU, EMI 
MP’s rights (and those of other music publishers) were not being effectively licensed 
for digital applications. This resulted in a very significant loss of revenues for EMI MP 
and its songwriters/composers (authors), and in a proliferation of digital piracy (i.e., 
operations without a licence). 

EMI MP’s decision to appoint CELAS to license and administer its designated 
repertoire for digital uses across Europe was prompted by an urgent need to develop an 
effective cross-border licensing framework that would meet the challenges of the digital 
music environment. 

The appointment of CELAS is a functioning example of how the existing legal 
framework can be applied with a view to overcoming the problems inherent in the 
traditional system of licensing in the EU.  

In relation to the licensing of digital music rights, the Commission has published the 
Study and the Recommendation of 18 October 2005 on collective cross-border 

                                                           
3  See Study point 1.1 at page 6. 
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management of copyright (Recommendation).4 In addition to clearly stating the 
Commission’s position, the Study and the Recommendation reflect the legal position 
under EU and national laws. EMI MP’s appointment of CELAS dovetails with the 
approach of the Commission’s Study and the Recommendation as well as with the 
underlying EU and national laws reflected in those Commission publications. 

It should be stressed that CELAS embodies an approach that has evolved on the basis 
of the existing system of collecting societies. This approach is grounded in EMI MP’s 
support of the existing system, coupled with a need to overcome its current problems. 
CELAS is thus aimed at reinvigorating and modernising the collective management of 
rights and its institutions. 

EMI MP’s appointment of CELAS is therefore a striking example of how market 
players, given the opportunity to do so freely, have developed solutions that can 
effectively overcome the existing problems. 

Other music publishers are following suit. Universal Music Publishing Group and the 
French collecting society SACEM have entered into an agreement for a joint 
framework for the licensing of their digital rights in Europe. 

b. The importance of ensuring legal certainty 

The digital music sector is still at a nascent stage of development. EMI MP therefore 
considers that it is essential that this emerging area, which is of key importance to the 
European music industry, should be allowed to develop freely so that the most 
effective new licensing model can develop through agreements between market players. 
This view is also in line with that expressed on behalf of Commissioner McCreevy in 
front of the European Parliament on 14 November 2007.5 Legislating in favour of a 
particular licensing model at this point would therefore be premature and potentially 
very damaging.  

Further, as explained, the Recommendation already addresses the question of multi-
territory rights licensing for music. Businesses such as EMI MP have structured their 
approach in line with the Recommendation. In EMI MP’s case, this entailed the 
appointment of CELAS for the management of EMI MP’s relevant repertoire. 

A further recommendation by the European Parliament and the Council would risk 
sitting uneasily with the Recommendation and even with existing national law and 
might severely undermine the legal certainty critically required for the important and 
emerging area of multi-territory licensing in the EU to develop. 

c. General drawbacks of regulatory intervention 

EMI MP would like to point out the following general drawbacks of regulatory 
intervention, which are of particular importance to the issues at stake: 

• Regulatory intervention by the European institutions cannot be regarded as a 
favourable solution, since it would hamper the competitive dynamics created 
through pan-European digital licensing; and 

• Regulatory intervention is costly and would require constant monitoring. 

                                                           
4  See OJ 2005 L 276/54. 

5  See See European Parliament debate on the Report on Commission Recommendation of 18 
October 2005 on collective cross-border management of copyright and related rights for 
legitimate online music services - European Parliament plenary sitting, 14 November 2007 
(Procedure INI/2006/2008, Lévai report A6-0053/2007 - Debate CRE 14/11/2007 -16); 
http://www.europarl.europa.eu/sides/getDoc.do?type=CRE&reference=20071114&secon
dRef=ITEM-016&language=EN&ring=A6-2007-0053. 
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Therefore, rather than engaging in regulatory intervention, the Commission should 
continue to create the conditions enabling free market forces to develop, through 
facilitating pan-European licensing. The Commission should do this not by intervening 
through regulation, but by allowing the sector to decide on the most efficient solutions. 

QUESTION 7: WHAT IS IN YOUR VIEW THE MOST EFFICIENT WAY OF FOSTERING 
MULTI-TERRITORY RIGHTS LICENSING IN THE AREA OF AUDIOVISUAL WORKS? DO 
YOU AGREE THAT A MODEL OF ONLINE LICENCES BASED ON THE DISTINCTION 

BETWEEN A PRIMARY AND A SECONDARY MULTI-TERRITORY MARKET CAN 
FACILITATE EU-WIDE OR MULTI-TERRITORY LICENSING FOR THE CREATIVE 
CONTENT YOU DEAL WITH? 

EMI MP is of the opinion that, in relation to digital music rights, the following 
considerations should apply: 

As is clear from its appointment of CELAS, EMI MP favours a system involving the 
granting of multi-territory licences covering the entire EU/EEA. This approach has led 
EMI MP to entrust CELAS with the administration of its relevant repertoire on a pan-
European basis.  

QUESTION 8: DO YOU AGREE THAT BUSINESS MODELS BASED ON THE IDEA OF 
SELLING LESS OF MORE, AS ILLUSTRATED BY THE SO-CALLED “LONG TAIL” 
THEORY, BENEFIT FROM MULTI-TERRITORY RIGHTS LICENCES FOR BACK-
CATALOGUE WORKS (FOR INSTANCE WORKS MORE THAN TWO YEARS OLD)? 

The Commission Communication and accompanying working document do not 
explain the meaning of the “long tail theory” in any great detail.6 The present response 
is based on the understanding that this question is referring to the general principle that 
the internet enables suppliers to offer a broader range of niche products than would be 
possible in the context of non-internet sales. Certain internet businesses could therefore 
sell a greater combined volume of otherwise hard-to-find items at smaller volumes per 
item than of selected popular items at large volumes. 

EMI MP believes that long tail business models would generally benefit from multi-
territory rights licences because they crucially depend on their content being made 
available to the broadest possible audience. This is because, in order to achieve the 
required volume sales of the hard-to-find items, it tends to be essential that these items 
can be offered to as wide an audience as possible. 

Facilitating the ability for right holders to entrust the management of the digital rights 
necessary to operate on a territorial scope of their choice to a collective rights manager 
of their choice is essential in this respect. It is therefore essential that this choice exists 
irrespective of the Member State of residence or the nationality of either the collective 
rights manager or the rights holder.  

These types of considerations, which are fundamental to effective pan-European 
licensing in general, were at the heart of EMI MP’s decision to entrust CELAS with the 
pan-European management of the rights in some of its repertoire. Through CELAS, 
these rights can be licensed to rights users on a non-exclusive, pan-European basis. 
One of EMI MP’s key objectives in this respect was making its repertoire available as 
widely, efficiently and cost-effectively as possible. 

 

                                                           
6  For a brief explanation of the long tail theory, see point 3.2.10 and footnote 74 on page 37 

of the working document accompanying the Commission Communication. 


