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Introduction 
 
De Tullio Liberatore & Partners is a Law Firm based in Rome, Italy. DTL&P provides a wide range 
of consultancy services regarding Intellectual Property (trademarks, patents, design, copyright, 
new technologies and digital rights). The Firm also operates in the Entertainment and Media 
sector. 

 
DTL&P is particularly interested in the developments concerning the new forms of distribution of 
creative content online and in the connected management of copyrights. Technology innovation is 
introducing new business models and new challenges which deserve and attract the interest of all 
the players in the market. Therefore DTL&P intends to participate with its submission to the 
consultation process in preparation of Commission’s strategy for “Creative Content Online”. 
 
 
Digital Rights Management 
 
1) We agree that the adoption of interoperable DRM systems would support the development of 

online creative content services in the Internal Market. Lack of interoperability amongst DRM is 
perceived negatively by users, and increases in the public mistrust in online creative content 
services. The existence of different and incompatible DRM systems makes it more difficult for 
the users the enjoyment of online content. Users undergo limitations in the use of such content, 
in terms of devices or platforms, and they feel they can’t take full advantage of it. This situation 
creates dissatisfaction and mistrust towards online content locked by DRM. 

 
Apparently some stakeholders in the market are aware of this situation and are trying different 
ways. In this sense, last year Amazon has been the first online music retailer to offer DRM-free 
tracks form the four major labels, being the only retailer able to truly challenge Apple's iTunes 
Store. And this example shows that the market might offer and reveal unexpected and 
breaking-through solutions. 
 
Beside this, the adoption of interoperable DRM systems would without doubt favour a more 
comfortable fruition for the users. It would also probably promote the development of new and 
innovative services, platforms and devices and increase the dynamism of the market. 
 
One of the main obstacles to fully interoperable DRM is that content and service providers are 
reluctant to give up their proprietary DRM or to make public the proprietary parts of the 
sophisticated DRM, on which they have invested great amount of money and efforts in 
research. 
 
A commendable practice could be that of providing an obligation for operators who release 
content with proprietary DRM technologies to release the same content also using the 
“interoperable DRM” (iDRM) technologies, at conditions that are not discriminatory if compared 
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 standards. 

                                                

with those used by the operator to release content with proprietary DRM technologies1. 
Another possibility could be that of creating an independent authority responsible for the 
approval of the interoperability standards, their update modalities and for the conformity check 
of a specific technical measure to the prescribed
 

2) Consumer information with regard to interoperability and personal data protection features of 
DRM systems need to be improved. As far as data protection and privacy are concerned, DRM 
are often able to collect data concerning the user, products and services purchased, use 
habits, etc… and therefore are used to create users’ profiles for example for advertising 
purposes. And what is worst is that most of the times the consumer is not aware of the fact that 
his personal data are being collected and used. 

 
We think that any collection of data not expressly authorized by the user should be forbidden. 
Moreover the consumer should be made clearly aware of the use conditions and limitations 
deriving from the DRM system applied to the purchased product/service. Sometimes these 
conditions are expressed in long contract clauses not clearly understandable for the medium 
consumer, or anyway the time required for a full acknowledgment of such contract conditions is 
inconsistent with the speed and facility inherent to the online services consume. 
 
First of all information on the kind of limitations and authorized uses should be made 
compulsory on online content retailers. Moreover a possible practice could be that of agreeing 
on a set of short conventional description and logo for each type of limitation or restriction 
connected to DRM, and such description and logo should be used to mark accordingly any 
online content service. 
 

3) As far as EULAs are concerned, consideration similar to those expressed for DRM conditions 
might apply. Consumer needs to be aware of what he is purchasing and of what he can and 
cannot do with it because of DRM systems and all these conditions must be easily perceivable 
and understandable. An increased transparency would eliminate some of the entry barriers on 
the side of the demand of the online content. Consumers are not attracted by transaction they 
cannot fully understand or if they feel that they are not getting exactly what they were 
expecting. 

 
4) Alternative dispute resolution mechanism might constitute a useful tool in relation to the 

application and administration of DRM. Nevertheless they apply as ex post remedy. Preventing 
the rise of controversy, by creating a transparent system respecting users’ privacy, would be a 
more effective way to enhance consumers’ confidence in new products and services. 

 
5)  
 
 
Multi-territory rights licensing 
 
6) Recommendation appears to be the appropriate instruments to address the issue of multi-

territory rights licensing. In the present moment probably a legislative approach would take a 
too long time and it is not the best way to discipline a rapidly changing scenario where the 
business models and the possibilities offered by the new technologies have not yet taken a 
definite shape. 

 
 

1 “The Digital Media in Italia proposal”, dmin.it 
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7) As far as multi-territory rights licensing of audiovisual works are concerned, the country of 

origin principle applied by the Satellite and Cable Directive does not appear to be appropriate 
for online services. In this sense we agree that the extension of such principle to the online 
environment would not grant a proper reward to the right holder, since the payment of a single 
licence in the country of the “digital transmission” would not be proportionate to the advantages 
coming from an online diffusion in the whole internal market. 

 
The introduction of a new model of multi-territory online licence is an important step in order to 
promote EU-wide or multi-territory licensing of audiovisual content. And such licences should 
allow a correct valuation of the right conferred in relation to the size of the market involved. 
Anyway it is important to take account of the differences between audiovisual works which are 
still mainly distributed through other channels (e.g. Theatrical, DVD, on-demand television..) 
and audiovisual works specifically conceived for online exploitation. In the first case, probably a 
system providing multi-territory online licences should take account of the different ownership 
of the rights concerning other kind of distribution channels in different countries and of the 
release windows which also might have a different regulation in the different EU members 
States. 
 

8) The “Long Tail” theory relies on the fact that online distribution allows to overcome space and 
storage problems and to save costs. This makes it possible the sale of products which are not 
so recent or back catalogue or niche products and therefore difficult to find. Of course the 
possibility of expanding the relevant geographical market represents a possibility of increasing 
the profits deriving from the Long Tail business model. Such model is based on the assumption 
that the sale of a large amount of products even if is low for each product has a relevant value 
in its total. Therefore the possibility of exploiting such business model on a larger scale through 
multi-territory rights licences for back-catalogue works would certainly increase its benefits. 
Moreover this possibility would represent a great opportunity for EU consumers who could 
benefit of a larger offer of a wider range of products coming from different cultural 
backgrounds. 

 
 
Legal offers and piracy 
 
9) Effective stakeholder cooperation is necessary in order to improve respect of copyright in the 

online environment. In fact the issue involves technical as well as creative aspects and an 
effective prevention on online copyright infringements requires the involvement of all the 
players. In particular it is important that Internet Service Providers or access Providers 
collaborate when it is necessary to block IP addresses or stop the circulation of infringing 
materials. A stronger cooperation between right holders in the different fields (music, cinema, 
audiovisual, etc..) could be useful in order to design a coherent strategy. A cooperation 
between stakeholder is necessary especially in the choice of standards, e.g. of fingerprint and 
watermarking systems, which in order to be effective need to be of shared by all the players. 
Agreement on DRM standards is required in order to achieve interoperability which is an 
important condition for the improvement and development of legal offer of online content. 

 
10) The Memorandum of Understanding recently adopted in France represents an interesting 

example of cooperation between different private and public stakeholders involved in the 
market of online distribution of creative content. It is interesting to note that the Memorandum 
recognizes that one of the condition necessary to fight piracy effectively is to encourage an 
efficient and user-friendly legal offer of online content. In particular the Olivennes Report, on 
which the Memorandum is based, asserts that the scarce appeal of online purchase of music is 
connected to the use restriction imposed by technical measures of protection. In this sense it is 
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very interesting the provision of the Memorandum requiring the right holders to make available 
online the catalogue of French music without DRM. Nevertheless this commitment is 
conditioned to the effective implementation of the mechanism of notice and sanction designed 
in the Memorandum. 

 
The establishment of a public authority responsible for the management of the mechanism of 
notice and sanction could represent an interesting strategy for the fight against online piracy. 
The main concern with respect to this policy is the respect of users’ privacy in the collection of 
their data. The implementation of such mechanism should be adequately planned in order not 
to compromise citizens rights. 

 
As far as the windows system is concerned, the envisaged solution is consistent with the 
French system providing a rigid scheme of time window for the distribution of movies through 
different media, and is directed to promote the distribution of Video on Demand through a 
reduction of such window and its alignment with the DVD window. In this respect we think that 
mandatory time windows or alignments could cause unnecessary rigidity in the market. Such 
issue should be probably left to the free negotiations of the parties in order to assure the best 
exploitation of each window, also because the best formula might vary in relation to the kind of 
product involved. In Italy for example windows are no more imposed by law but agreed 
contractually by parties. 
 

11) Most of the existing filtering measures do not appear to be able to offer satisfying solution to 
online copyright infringements. The most common problems are that some of them block also 
the exchange of legal content, or represent a provisional solution since they can be eluded by 
users in a short time. As far as the filtering methods based on fingerprint and watermarking 
(which identify information related to copyright attached to a single file) are concerned, their 
implementation on a large scale has not yet been tested and would involve high cost and 
uncertain results. Nevertheless, at present, the filtering of files through fingerprint and 
watermarking seems to be the more appropriate tool to block content circulating illegally 
without authorization. Probably no filtering system is or will be able to offer a final and global 
solution to the problem on online copyright infringements. Nevertheless filters might help to 
limit or prevent them, therefore it could be useful to go on with the research of new technical 
solution to identify infringers and improve rights management systems. 

 
 
Rome, February 29, 2008 
 
 
 
Avv. Dafne Mauro         Avv. Elio De Tullio 
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