
 
 

 
 
 
 
 

 
 
 
 
 

 
Creative Content Online – Policy/Regulatory issues 
for consultation 
 
DR, the Danish National license fee funded Public Service Broadcaster, has 
received COM(2007) 836 final, COMMUNICATION FROM THE COMMISSION 
TO THE EUROPEAN PARLIAMENT, THE COUNCIL, THE EUROPEAN ECO-
NOMIC AND SOCIAL COMMITTEE AND THE COMMITTEE OF THE REGIONS 
on Creative Content Online in the Single Market.  
 
DR wishes to submit the following comments on the questions raised in the 
Annexe to the Communication and on the “Content Online Platform”, which 
the Communication suggests as a platform for discussion and cooperation 
amongst stakeholders of the challenges of dealing with the market for on 
line creative content. 
 
It should be noted that DR fully supports the comments submitted by the 
European Broadcasting Union. 
 
Executive summary of DR’s comments: 

 It should be made clear that the stipulated future licensing models will 
apply to the kind of online distribution of files that replaces the distribu-
tion of physical copies but will not apply to broadcast related activities. 

 The copyright principle of country-of-origin should apply regarding 
online services - except perhaps for services that replace the sale/rent 
of physical copies. 

 The effect of the concept on broadcasters is legal uncertainty and higher 
transaction costs plus the loss of one-stop-shop. 
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 The Nordic system of “extended” collective license should not be ham-
pered as it has proven very effective. It solves the problem acknowl-
edged by Commission re. orphan works in the European cultural heri-
tage. 

 The interoperability of DRM is crucial and should not be left to the mar-
ket. DRM should never reduce the rights of the users and consumers 
given under the Copyright law e.g. fair use and ephemeral recording. 

 The concept of multi-territorial licensing should in any case be dealt 
with in a regulatory process involving the Council and the EP - not a re-
commendation. 

 One-stop-shop requires either non-exclusive representation of rights or 
mandatory representation by a national collecting society with mutual 
agreements with the collecting societies in other territories. Non-ex-
clusive representation is bound to lead to an increase in transaction 
costs - a metaphorically parallel can be made to the roaming-fees char-
ged by the teleoperators re. mobile phones. 

 
 
The EC-market for on line creative content 
Although it at many occasions has been stated by the Commission that the 
thoughts regarding multi-territorial licensing of creative content distributed 
on line within the European Community are focused on the B2C sale or rent 
of copies of individual works such as movie pictures or musical recordings, 
it should be remembered that the on line distribution technique as such has 
been used by broadcasters and not least Public Service broadcasters for 
many years and that the basic copyright regulations given in the WIPO 
treaties of on demand services do not distinguish between the different 
types of service providers or between the business models for such ser-
vices. 
 
For Public Service Broadcasters availability for the audience - also for the 
nationals outside the territory - is crucial. This is in line with the goals laid 
down in the new Audiovisual Media Services Directive, “creation of an area 
without internal frontiers for audiovisual media services” (rec. 62). It is 
therefore a strong wish from the Public Service Broadcasters’ point of view 
that the Commission makes it absolutely clear that the stipulated future 
licensing models will apply to the kind of online distribution of files that re-
places the distribution of physical copies but will not apply to broadcast re-
lated activities. This is especially important for the Public Service broad-
casters because of our need for one-stop-shop due to the complex rights 



structure of our programmes and due to our obligations of cultural diver-
sity. 
 
The Content Online Platform 
DR believes that the Nordic Public Service broadcasters would be able to 
make a most valuable contribution to the C.O.Platform for the following 
three main reasons: 
1) For the aforementioned reasons the future licensing models built for 
multi-territorial online distribution will be of crucial importance to the 
broadcasters. 
2) The views of the Public Service Broadcasters can in many aspects act as 
the go-between between the content industries, the product manufactures 
and the end users. 
3) Through the extended collective licensing that is a speciality in Nordic 
copyright law we have legal solutions to issues of great cultural importance 
i.e. orphan works. DR has acquired the rights to make its programme ar-
chive available on demand over the internet through a single one-stop-
shop agreement with all copyright holders organisations. A well functioning 
system of collective rights management is a prerequisite for these solu-
tions. It is therefore important that the future models for licensing of online 
transmissions do not hamper these solutions. 
 
As for the questions raised in the Communication, DR has the following 
views: 
 
Digital Rights Management 
• General approach: 
As a member of the EBU, DR has previously addressed the DRM-issue in 
principle. In this context only the following points should be noted: 
• DRM systems should not be used to make obsolete the benefits for 

broadcasters resulting from exceptions or limitations under copyright 
law  

• DRM systems should not interfere with the broadcast signal 
• DRM systems should facilitate or simplify the usual clearance of rights. 
 
• Views on the specific questions: 
“1)  Do you agree that fostering the adoption of interoperable DRM systems should 
support the development of online creative content services in the Internal Market? 
What are the main obstacles to fully interoperable DRM systems? Which commendable 
practices do you identify as regards DRM interoperability? 



2)  Do you agree that consumer information with regard to interoperability and personal 
data protection features of DRM systems should be improved? What could be, in your opin-
ion, the most appropriate means and procedures to improve consumers' information in re-
spect of DRM systems? Which commendable practices would you identify as regards label-
ling of digital products and services?” 
 

Ad 1+2): In addition to the aforementioned general remarks it should be 
stated that interoperability is of uttermost importance for a successful digi-
tal transition. Legislative initiative seems to be the only solution to the 
problem of interoperability, as it does not seem realistic to rely on the mar-
ket behaviour only to develop a non-proprietary standard for transmission 
of digital content. The main obstacle seems to be the natural reluctance in 
the market as many stakeholders are holding their horses to see where the 
other are moving. Meanwhile the manufactures of consumer electronic 
equipment such as Sony and Toshiba are fighting big battles on the future 
digital formats - a battle that Sony’s Blue Ray technology has just won af-
ter a multibillion investment. The issue of interoperability is much too im-
portant to be left to these manufactures alone. 
 

Although it is not spot-on to the questions raised, it is worth mentioning 
that it seems to be the situation at the moment that some end-user de-
vices are marketed in a way that indicates that they will truly be able to 
handle future digital formats. It is of course important to convey the mes-
sage to the consumer that these formats are either not settled or subject to 
change.  
 
“3)  Do you agree that reducing the complexity and enhancing the legibility of end-user li-
cence agreements (EULAs) would support the development of online creative content ser-
vices in the Internal Market? Which recommendable practices do you identify as regards 
EULAs? Do you identify any particular issue related to EULAs that needs to be addressed?” 

Ad 3): It is fictional to believe that the interests of the end-user/consumer 
in general can be sufficiently considered through EULAs. The consumer is 
likely to rely on infor-mal information from his/her peers, trust based on 
practical experience with the service provider and practical experience with 
interoperability and the availability of attractive content.  
 
“4)  Do you agree that alternative dispute resolution mechanisms in relation to the applica-
tion and administration of DRM systems would enhance consumers' confidence in new prod-
ucts and services? Which commendable practices do you identify in that respect?” 

Ad 4): Since December 2002, Denmark has had an alternative dispute re-
solution mechanism regarding DRM systems, as Denmark in its implemen-
tation of the obligations in Article 6 and 7 in the InfoSoc Directive specified 
that some of the potential conflict regarding technological measures and 



rights-management information can be brought in front of the Copyright 
License Tribunal. No cases regarding these provisions has been brought in 
front of the tribunal so far. It is important to note that for the present this 
remedy is not available for the consumer, even though the consumer might 
run into problems re. DRM for instance regarding playability or private co-
pying for e.g. time shifting purposes. 
 
“5)  Do you agree that ensuring a non-discriminatory access (for instance for SMEs) to DRM 
solutions is needed to preserve and foster competition on the market for digital content 
distribution?” 

Ad 5): Yes. Any non-proprietary solution is to be preferred. 
 
Multi-territory rights licensing 
• General approach: 
As previously stated in DR’s comments as of 29th of June 2007 to Internal 
Market and Services DG, Knowledge-based Economy, on the EC-
Recommendation (2005/737/EC) DR has the following general reservations 
on the Commissions proposed concept for multi-territorial licensing of con-
tent online: 

 The effect of the concept on broadcasters is legal uncertainty and 
higher transaction costs plus the loss of one-stop-shop. 

 The loss of one-stop-shop puts especially the Public Service Broadcas-
ter’s obligation to ensure cultural diversity under great pressure 

 The “freedom of choice” of a free market for collective rights manage-
ment will in effect apply only to the right holders and collective managers 
who are big on the market. It should be expected that the market for mu-
sic rights in the EC will be dominated by a few multinational oligopolies and 
that the prices for the most popular repertoire will rise considerably. 

 The concept will - in time - undermine the very effective system used 
in the Nordic countries of extended collective licensing which provides a 
combination of low transaction costs, one-stop-shop and legal certainty. 
The system is based on authorization given to each specific organization by 
National Authorities, e.g. the Danish Ministry of Culture, regarding the 
rights of each specific work/performance category - e.g. actors or paint-
ers/sculptors - provided that the organisation represents the majority of 
right holders whose works are used in Denmark. In spring 2007 DR made 
an agreement with an organisation representing all the right holders 
through which DR has acquired the rights to make its Archive Production 
available on demand with full legal certainty towards members, non-
members and orphan works. This agreement is - to the best of DR’s 



knowledge - the first of its kind throughout the EC. If the Commissions 
concept come into full effect, the Danish Ministry of Culture will no longer 
be able to point at one organisation that represents a majority of right 
holders and it will no longer be possible to establish extended collective 
licenses. It should be noted that hereby the concept is counterproductive to 
the goals regarding the Cultural Heritage set by the EC. 
 
• Views on the specific questions: 
 
“6)  Do you agree that the issue of multi-territory rights licensing must be addressed by 
means of a Recommendation of the European Parliament and the Council? 

Ad 6): DR does not agree. It is still our point of view that multi-territory 
rights licensing is an unnecessary discussion, as the relevant copyright act 
regarding making content available over the internet takes places in the 
country of origin. In any case, the principle of country-of-reception does 
not apply to broadcast-related activities. The present state where a Rec-
ommendation of the Commission has another view but has no legally bind-
ing character must however cause uncertainty for all stakeholders. An ordi-
nary legislative procedure through the Parliament and the Council is there-
fore preferable. 
 
“7)  What is in your view the most efficient way of fostering multi-territory rights licensing in 
the area of audiovisual works? Do you agree that a model of online licences based on the 
distinction between a primary and a secondary multi-territory market can facilitate EU-wide 
or multi-territory licensing for the creative content you deal with?” 

Ad 7): The most efficient way both regarding transaction costs and legal 
certainty to acquire rights for multi-territory distribution over the Internet 
is through collecting societies in the countries where the services origin. It 
should still be noted that the one-stop-shop cannot be combined with origi-
nal right holder’s free choice of exclusive representation. One-stop-shop re-
quires either non-exclusive representation of rights or mandatory represen-
tation by a national collecting society with mutual agreements with the col-
lecting societies in other territories. 
 
“8)  Do you agree that business models based on the idea of selling less of more, as illus-
trated by the so-called "Long tail" theory, benefit from multi-territory rights licences for 
back-catalogue works (for instance works more than two years old)?” 

Ad 8): Yes, but the “Long tail” theory is also an emphasis of the commer-
cial relevance of niche repertoire, and it is still the case that one-stop-
shop-solutions are the most efficient way to acquire rights to this reper-
toire. 
 



 
Legal offers and piracy 
“9)  How can increased, effective stakeholder cooperation improve respect of copyright in 
the online environment?” 

Ad 9): The latest trend seems to be towards on line sale of legal (rights 
acquired) content in high quality without DRM-protection and at reasonable 
prices. The availability of good content in high quality at reasonable prices 
and availability of Public Service Broadcasters broadcast related services 
should be considered the best means against piracy. 
 
“10)  Do you consider the Memorandum of Understanding, recently adopted in France, as 
an example to followed?” 

Ad 10): The French MoU can be described as a preliminary agreement be-
tween ISPs and right-holders, for the creation of an independent authority 
to monitor Internet subscribers engaged in file-sharing, based on informa-
tion from ISPs on high-volume users. The proposed system would allow the 
new authority to issue warnings to consumers participating in illegal file-
sharing and, after several warnings, possibly leading to the suspension or 
even termination of the Internet service contract. However, the MoU does 
not provide details as to how this is supposed to work in practice. It is diffi-
cult to support it at this state, as the consequences for the honest con-
sumer, the freedom of expression and privacy issues are unknown. DR is 
aware that the Danish Ministry of Culture is preparing a forum for discus-
sion on whether the stakeholders in Denmark might agree upon a similar 
MoU. 
 
“11)  Do you consider that applying filtering measures would be an effective way to prevent 
online copyright infringements?” 

Ad 11): IP-filtering could be considered in some cases. However it should 
not be mandatory as it would make it impossible to reach nationals outside 
the territory. 
 
 
 
 
Yours sincerely 
 
Kenneth Plummer 
Director General 
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