
 

 1 

 
 

CONTENT ONLINE IN THE SINGLE MARKET 
RESPONSE BY BRITISH TELECOMMUNICATIONS PLC 

TO THE PUBLIC CONSULTATION BY DG INFSO 
 

February 2008 
 
BT (British Telecommunications plc) is pleased to respond to the European 
Commission’s Content Online Communication and in particular is pleased that 
it has a strong emphasis on the need to foster growth in the ICT sector, thus 
seeking to address concerns of all industry players.  
 
BT’s comments combine indications of its views on the issues raised by the 
Communication generally, in addition to answering some of the specific 
questions of most current relevance to the company.  
 
The company has been involved in, and supports, the response that is being 
submitted on behalf of the European Telecommunications Network Operators' 
Association (ETNO).  
 
BT formally requests that it is represented during the Stakeholder Platform 
deliberations on all topics covered in the Communication. BT plays an 
important role in innovation, adoption and responding to online developments, 
including future regulation, and has been involved in the launch of a number 
of innovative products and services relating to online content and 
communications. It, therefore, has a strong interest in EU deliberations in this 
area and can contribute to the creation and sharing of non-commercially 
sensitive knowledge and expertise about creative content with other 
stakeholders. 
 
BT thanks the Commission for its consultation on Creative Content Online in 
the Single Market.  We hope that we will have the opportunity to discuss all of 
these issues in greater detail as a participant on the Stakeholder Platform.   
 
General Points  
 

• We welcome the Commission’s interest in developments in this field.  
This engages issues that span the remit of a number of Directorates 
General, including development of the single market, competitiveness 
and competition aspects in addition to consumer, industry, justice and 
cultural aspects.  BT hopes that the Stakeholder Platform deliberation 
will take this into account fully in order to avoid unnecessary duplication 
by Directorates Generals 

 
• The Internet remains an experimental medium and usage and uptake 

of online activities for private, public and commercial purposes is 
consequently relatively immature.  
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• With this in mind, particular care is needed to ensure that any 
regulatory intervention would be justified and proportionate and that 
any distorting effects that regulatory intervention would have on 
innovation, competition and market development, competitiveness, 
culture, development of learning and skills and the functioning of the 
single market is fully explored and appreciated. 

 
• A full evidence base and proper impact assessments which take due 

account of the range of potential consequences in all these areas 
would be essential prior to pursuing initiating any course of legislation/ 
regulation. 

 
• The development of online content is fuelled by the rapid pace of 

technological developments, many of which are converging. Markets 
and business models are still nascent and evolving at soaring speed.  
Only those parties that fully embrace technological developments and 
understand and respond to evolving expectations of consumers and 
citizens are likely to succeed in the short- and longer- term. To date, 
the speediest innovators have come from outside established content 
industries.  

 
• Availability of creative content is fundamental to online content 

markets. Where there are restrictive practices by rights holders and 
slow developments of licensing models, these inhibit the development 
of new legal content services. Inevitably, this creates gaps in the 
market which early adopters of new technologies and business models 
move quickly to address.  

 
Specific Questions: Summary Responses 

 
• It is important that standards, implementation and the use of DRMs, or 

non-use thereof, should be market-driven in the EU. BT believes 
specific legislative initiatives would be premature. 

 
• BT has no strong views on the question of multi-territorial licensing.  

However, we can agree to a possible introduction of such licensing 
regimes if these would be likely to foster availability of content online 
and provided this would not result in fundamental changes in the 
application and costs of the current system in the UK. 

 
• In BT’s view, it is not appropriate to instigate “code of conduct” as 

suggested in the Communication. Filtering would not be an effective 
way to prevent copyright infringement and it is premature to adopt the 
proposed French MoU as an example to be followed. Dialogue of all 
affected stakeholders should help to build better understanding of how 
to work constructively with the grain of new technology and customer 
needs to deliver sustainable new markets and growth. 
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• BT is a significant originator and licensor of intellectual property 

including a substantial portfolio of copyright works.  It is in BT’s interest 
to protect and safeguard these assets and profitable business 
relations.  BT is a supporter of a balanced IP system that provides 
appropriate reward for investment in innovation but does not 
excessively inhibit commercial freedom or interfere with the legitimate 
interest of consumers.  There is no rational basis for an IP framework 
that places greater weight on the rights given to creative industries 
producing digital content than those given to the industries investing in 
innovative infrastructures and devices and new services that derive 
from them. 

 
• The customer is king and BT wants to be involved in delivering new 

products and services in the online world. BT has responded by 
launching new products and services (most notably BT Vision) which 
entail concluding commercial agreements with rights holders in both 
the film and the music industry, in order to provide licensed content to 
customers.  Hence, we work in tandem with other industry players to 
enable lawful distribution of content.  BT respects their rights and their 
need to exercise those rights in appropriate circumstances. 

 
Digital Rights Management (DRM) 
 
BT agrees that there is value in interoperability  and in transparent digital 
rights management systems.  BT is, however, opposed to any imposition of 
compulsory technical standards as this would risk picking inferior solutions 
detrimental to a good, innovative and investment driven environment.   
 

•  The term “digital rights management” is  generally used to refer to two 
related technologies: 

 
• Technological Protection Measures (TPMs) encompass 

techniques used to prevent unauthorised copying of digital 
works such as encryption and digital keys. 

 
• Rights Management Information (RMI) covers the “labelling” of 

digital works for purposes of their identification and expression 
of rights holders’ intentions.  For example, a rights holder can 
specify how long a customer can retain a work and which 
devices can be used for its consumption.  Automatic payment on 
a pay-per-view basis might also be arranged – even if the work 
has originally been supplied via a complex, multi-party 
distribution chain. 
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BT is a retail supplier of content in DRM “wrappers” and we also supply DRM 
services to third parties.  DRM can be seen as either an enabler for the 
development of digital content markets (and can aid in substantially controlling 
the illegal appropriation of copyright protected works) or as a disabler of such 
markets as consumers are unable to lawfully use their lawfully acquired 
content, e.g. when moving content between different devices to mention a 
concrete example. 
 
Most current DRM systems are based on a wide variety of technical 
standards, many of which are not interoperable.  Greater interoperability  may 
provide a more user-friendly customer experience (purchasers may prefer not 
to have to remember where they bought each item of content and which 
devices it can be played on) and contribute to market growth.  It may also 
alleviate concerns and perceptions about anti-competitive practices which 
may arise from deployment of non-interoperable systems.  
 
DRM has been seen as a panacea for online distribution of creative content.  
However, some companies have decided that DRM systems are not the 
solution and have stopped using these. In addition, the tracking ability of DRM 
systems raises issues of compatibility with data protection and privacy laws 
which need to be addressed so that such systems can be adopted and used 
confidently  by both industry and consumers.   
 
BT welcomes the idea of open DRMs to deliver full interoperability, in 
principle, but also recognises that there are practical issues relating to 
achieving adequate security and accommodating diversity, changes and 
evolution in technology, business models, devices etc. which must be taken 
into account. 
 
For these reasons, BT believes specific legislative initiatives would be 
premature.  It is important that standards, implementation and the use of 
DRMs, or non-use thereof, should be market-driven in the EU. Should the 
Commission be minded to regulate in this area, it is essential that the 
Commission first takes into full account any consequences that may result, 
i.e. the burden it would place on industry and whether the market distorting 
effect of regulation might, in practice, hinder the perceived benefits of helping 
market growth.  
 
DRMs should not be used in parallel to remuneration through copyright levies 
which add unnecessarily to the price the business involved and the 
consumers have to pay to have digital content and services available. 
 
The development of market–led labelling , which informs the customer in a 
practical and user-friendly way  of how DRM systems work, (of both the 
enabling of access and also of the restrictions that may be put in place to 
restrict consumption between different devices) could mitigate some of the 
consumer concerns.   
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Multi-territory rights licensing 
 
BT supports the promotion of competition on the market for rights 
management.  Any potential arrangement for multi-territorial licensing and 
opening up of a pan-European market between competing collecting societies 
need to be accompanied by timely exercise and enforcement of EC 
competition law to achieve this and to safeguard the individual artist’s right to 
commercial establishment.  
 
Thus, BT agrees with  the introduction of more multi-territorial licensing if this 
is likely to foster availability of content online and provided this would not 
result in  fundamental changes in the application and costs of   the current 
system in the UK.   
 
Legal offers and piracy 
 
Online content, includes content as part of communications and users are 
increasingly creating their own content (user-generated content). The “online 
world” is still a mode of communication in its infancy and it provides excellent 
platforms for interaction and communication for all users. It is important that 
public interest, policy issues, market growth, innovation and the consumer 
and citizen perspectives are considered as a whole, and not just from the 
point of view of one sector.  
 
Infringement levels (often referred to by the oversimplified term “piracy”) have 
been, and still are, heavily influenced by the established entertainment 
industries failures to adapt quickly enough to new technologies and develop 
business models to make content available online. 
 
This section of the Communication uses the terminology of “piracy” and 
“illegality” extensively. The continual use of these terms hinders effective 
stakeholder dialogue and there is a general need to shift the debate from 
“piracy” to normal consumer behaviour (the Commission’s upcoming Digital 
Guide might be a useful tool if this can aide in clarifying to consumers what 
their rights and obligations are in the “online environment”).  
 
Although “piracy” can be used as an appropriate term to describe infringement 
of copyright works on a commercial scale, the use of the term to describe, 
indiscriminately, every infringement and allegation of infringement  creates a 
barrier to constructive engagement and debate by all stakeholders. The term 
polarises and tends to exaggerate the level of unmeritorious behaviour by 
characterising any infringement as highly egregious. In addition, the trend to 
eradicate the distinction between uploading and downloading activities when 
applying the term risks stigmatising customers further. The term “illegal” also 
creates similar barriers to constructive engagement because it is strongly 
associated with criminal transgressions of the law. 
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Unbalanced debate will not deliver constructive and proportionate outcomes 
capable of gaining widespread support and willing adoption. 
 
The existing EU legal framework relating to copyright infringement was arrived 
at after many long  years  of open argument and negotiation by Member 
States and the various interest groups.  It already provides a balanced 
position for effective legal action against infringers. It does so in conjunction 
with the E-Commerce Directive, which also strikes a fine balance, and has 
aided in creating an Internal Market for online services.  
 
The analysis in Section 2.4 of the Communication puts forward views ascribed 
to the recorded music and film industries very clearly.  It does not, however, 
seem to reflect or draw on the views of other stakeholders or on independent 
analyses or other evidence as a counter-balance to, or in, support of the 
assertions and conclusion drawn in the last paragraph of Section 2.4. 

 
BT does not agree with the statement that “It would indeed seem appropriate 
to instigate co-operation procedures (“codes of conduct”) …..” ISPs do in fact 
cooperate with law enforcement and rights holders when required under the 
law of Member States, but we are not clear what kind of intervention, and by 
who or what institution, the statement in the Communication signifies. The 
issue of co-operation between undertakings as envisaged in the statement 
would also seem to engage issues of compatibility with competition law  which 
would need to be explored and resolved. 
 
Some “codes of conduct” proposals that are being advocated as a solution to 
infringements, systematically require ISPs to act on allegations of 
infringement where the validity of allegations have not been taken by a court. 
This would effectively “privatise” the administration of justice and shift the 
costs of proving and enforcing their rights from rights holders to ISPs. Some 
proposals for “codes” envisage one industry (content owners) effectively 
instructing another industry (communications providers) on how the latter 
should apply and enforce their contracts with their users, e.g. require the 
implementation of a “graduated response” process (to send notices, suspend 
and ultimately terminate service to users).  

 
Such approaches to “codes of conduct” have far–reaching implications and 
such proposals have been heavily criticised by civil society, legal 
practitioners1, academics2. The European data protection authorities have 
also identified problems if customer confidentiality and privacy are subject to 
violation. 
 
                                                           
1 See section 23 Certainty for prosecution, p 7 in Comments by the Law Society of England and Wales 
on the “Proposal for a Directive on criminal measures aimed at ensuring the enforcement of intellectual 
property rights”, August 2006, �����������	
������������ 
2 See p 7, Art 22-23 of the Statement of the Max Planck Institute for Intellectual Property, Competition 
and Tax Law on the Proposal for a Directive of the European Parliament and of the Council on 
Criminal Measures Aimed at Ensuring the Enforcement of Intellectual Property, 
�����������	
������������ 
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BT would note that such proposals are controversial.  We also see growing 
evidence of the content industry’s willingness to develop business models that 
work “with the grain” of new technology and evolving customer demands. BT’s 
own experience in development, innovation and adoption of new technologies 
and changing markets and customers indicates that this approach is likely to 
be more fruitful than attempts to deal with change through altering the balance 
of the current legal framework.  
 
 
The French MOU 
 
BT has observed the developments in France and has seen the Memorandum 
of Understanding, the Olivennes Agreement of 23 November 2007.  We are 
not in a position to comment on the details of the proposals as many issues 
remain unsettled.  BT understands that the MOU is subject to French 
domestic legislative approval. Hence we feel it is premature to herald this 
Agreement as the silver bullet or an example to follow. 

 
From what we understand the French model will cut the internet connection of 
persistent infringers and they will also be put on a black list, unable to turn to 
another ISP.  This is an austere measure and goes against efforts by the 
Commission to tackle the Digital Divide.  We query the proportionality of such 
an approach when individuals and society are so dependent on the internet 
for their communications. 
 
Filtering measures 
 
BT does not consider that filtering would be an appropriate or effective 
measure to prevent copyright infringement.  Our reasons include issues about 
the implications  of filtering on compatibility with a range of EU legislation and 
the Community acquis which deals with copyright, e-commerce, data 
protection/privacy and competition. In combination such legislation, and the 
acquis maintains, in a well-balanced and proportionate way, through the 
appropriate involvement of the justice system to ensure due process, 
independence of views and expertise in judging the merits of claims, an 
individual’s rights to freedom of expression and to communicate. 
 
Furthermore, at any point in time any technical measure has inherent 
limitations, can mis-characterise what is or is not authorised or otherwise 
legitimate, and will be able to be evaded. Insofar as filtering would raise 
incentives to cloak online activity it would be counterproductive and the 
consequences, i.e. people more actively and consciously seeking out ways to 
avoid being filtered, would likely extend beyond the scope of copyright 
matters. 
 
 


