
Creative Content Online – Policy/Regulatory issues for consultation 
Response from BSkyB 

 
Introduction 
 
BSkyB (Sky) is the UK and Ireland’s leading pay TV operator. With Sky Broadband and Sky 
Talk, Sky is also the UK’s fastest growing broadband and telephony provider. As at 31 
December 2007, Sky had over 8.8m subscribers to its satellite TV business and Sky 
Broadband had reached 1.2m customers. In February 2008, 18 months after launching Sky 
Broadband and Sky Talk, Sky had over 1.0m telephony customers. 
 
When Sky launched digital satellite services in October 1998, the Sky set-top box (STB) was 
specified to incorporate a PSTN modem. This enabled Sky to make available online services, 
delivered by a telephone line, to its customers. Thus, the provision of online content is not a 
new phenomenon. 
 
In order to respond to increasing consumer interest in being able to choose when, where 
and how to consume content, Sky has, in recent years, made content available in more 
online/non-broadcast ways including:- 
 

- Sky Anytime on PC, offering movies, sport, entertainment from Sky and 
third party channels such as National Geographic and The History Channel. 
Within this, Sky Box Office (SBO) World offers 150 world cinema titles, 
including Cinema Europe with quality titles from across Europe; 

 
- Sky Mobile TV; and 

 
- Sky.com and dedicated channel and sport websites. 

 
  

Sky welcomes this opportunity to respond to the Commission consultation on content on-
line and looks forward to participating in any future work of the “Content On- line Platform” 
to be set up by the Commission. 
 
 
Digital Rights Management 
 
1)  Do you agree that fostering the adoption of interoperable DRM systems should 

support the development of online creative content services in the Internal Market?  
What are the main obstacles to fully interoperable DRM systems?  Which 
commendable practices do you identify as regards DRM interoperability?  

 
1.1 The definition of “interoperable” DRM systems should be considered carefully. In the 

broadcast world, interoperability between conditional access systems is achieved 
through Simulcrypt; a mode of operation where the content and cipher are shared 
between conditional access systems that manage the keys separately in a proprietary 
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way.  In the online world, where no such common content format exists, technical 
interoperability may be achieved via a set of interfaces that allows the delivery of 
content in multiple formats using different DRM systems. 

 
1.2 However, it must be recognised that even if DRM systems are interoperable, the 

capability of devices also varies greatly.  Independently of DRM systems, certain 
devices only support certain content formats, and many do not have unified 
capabilities as far as content rendering is concerned. This means that even if DRM 
systems were “fully” interoperable, content would not be capable of being consumed 
securely on every device.   

 
1.3 The implementation of interoperable DRM systems has, therefore, practical 

limitations as a means to support the development of online creative content services 
in the Internal Market. Furthermore, it is not a condition to the development of such 
services. Service providers may design their service platforms in a flexible manner in 
such a way that additional DRM systems, devices and content formats can be 
supported, if appropriate, without major difficulty. From a system perspective this 
could be facilitated by DRM system providers supporting common content and cipher 
formats, as well as some generic interfaces to manage cryptography, where possible. 

 
1.4 Sky agrees that DRM systems are designed to enable business models and to protect 

content delivery and usage by legitimate end users.  Diversity in business models and 
the economic value of content, differences in the technical characteristics of delivery 
networks and in end-user devices result in a variety of DRM systems being deployed. 
Service providers have to optimise their delivery costs and, therefore, opt for the DRM 
solution that is most effective to their application.  For instance, an operator 
delivering high value, high definition film content to PCs is unlikely to opt for the 
same DRM system as one delivering short, low resolution music video clips to mobile 
phones, as robustness of the system comes at a price (for the latter) that is unlikely to 
be justified.  It is, therefore, important to recognise that even if there were technical 
interoperability of DRMs, consumers would not be able to access the same content via 
every means for business reasons also. 

 
1.5 It must also be recognised that there may be significant disadvantages to 

“interoperable” DRM systems. In this respect Sky fully endorses the conclusions of the 
study on the impact of the Conditional Access Directive prepared on behalf of the 
European Commission (December 2007), according to which “the pursuit of 
technological interoperability in the field of CA and other protection measures such as 
DRMs may impair the industry’s ability to ensure safe delivery channels for its 
products across the whole range of digital platforms. Interoperability (…) should not 
come at the expense of security and reliability of technical protection measures”. 

 
2)  Do you agree that consumer information with regard to interoperability and personal 

data protection features of DRM systems should be improved?  What could be, in 
your opinion, the most appropriate means and procedures to improve consumers' 
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information in respect of DRM systems? Which commendable practices would you 
identify as regards labelling of digital products and services? 

 
2.1 Sky doubts that consumers are interested in DRM systems per se but in the services 

which are available and the security of personal information handled by the service 
provider. In relation to the former, the ability of consumers to make informed choices 
between different services and devices, and to understand that devices are not always 
compatible or interoperable, should not be underestimated. However, consumer 
transparency is, and will remain, paramount for DRM-enabled services to succeed. 
Whether in the broadcast or online environment, end users should be clearly 
informed of usage rights associated with the system/devices that they are using. This 
is in the interests of service providers also: not meeting the expectation of customers 
results in costs, e.g. expenditure in handling complaints/service calls, and could lead 
to churn. 

 
2.2 Sky acknowledges that, particularly but not exclusively in the online environment, 

customers are concerned with the privacy and integrity of any personal information 
which becomes available through their use of services and devices. It is 
fundamentally important that transparent, easily accessible and accurate information 
about the protection and use of this information is available. 

 
2.3 Whether or not there is room to improve consumer information with regard to 

interoperability and the personal data protection features of DRM systems will 
generally depend on a company’s individual terms and conditions, and the manner in 
which these are communicated and the way in which Member States have adopted 
consumer protection and data protection laws. Legitimate discrepancies may 
therefore, exist between operators and countries.  

 
3)  Do you agree that reducing the complexity and enhancing the legibility of end-user 

licence agreements (EULAs) would support the development of online creative 
content services in the Internal Market? Which recommendable practices do you 
identify as regards EULAs?  Do you identify any particular issue related to EULAs that 
needs to be addressed? 

 
3.1 Sky believes that a clear indication of the usage rights associated with the use of 

services, including devices should be made to the end user.  This should be made in a 
language understandable by the majority of users.   

 
4) Do you agree that alternative dispute resolution mechanisms in relation to the 

application and administration of DRM systems would enhance consumers' 
confidence in new products and services?  Which commendable practices do you 
identify in that respect? 

 
4.1 No. Sky believes that service providers should manage the relationship with their 

customers.  Service providers should have sufficient customer support resources 
dedicated to the assistance of end users of the service. Customers’ confidence in any 
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product or service depends on the emphasis given by the product/service provider to 
satisfying the customer and ensuring a quality customer experience. In this respect, it 
should be noted that Sky also attaches considerable importance to its brand which 
could be harmed by a lack of consumer confidence in the services and products it 
offers. 

 
5)  Do you agree that ensuring a non-discriminatory access (for instance for SMEs) to 

DRM solutions is needed to preserve and foster competition on the market for digital 
content distribution? 

 
5.1 No. Sky is not aware that there is discrimination in access to DRM solutions; rather 

Sky believes they are widely available to SMEs and other market players that wish to 
adopt/implement them on fair and reasonable terms. 

 
 Multi-territory rights licensing 
 
6)  Do you agree that the issue of multi-territory rights licensing must be addressed by 

means of a Recommendation of the European Parliament and the Council? 
  
6.1 No. The current licensing model for rights has been developed through commercial 

negotiations over many years. A successful system has emerged whereby through 
contractual agreements the interest of rights holders and service providers are 
balanced. Such agreements are, of course, subject to commercial, copyright and 
competition law. 

  
6.2 This model already provides stakeholders with the flexibility required to license rights 

(for broadcasting and other means of distribution) on a national, linguistic or multi-
territorial basis, according to commercial requirements.  

 
7)  What is in your view the most efficient way of fostering multi-territory rights 

licensing in the area of audiovisual works? Do you agree that a model of online 
licences based on the distinction between a primary and a secondary multi-territory 
market can facilitate EU-wide or multi-territory licensing for the creative content you 
deal with? 

 
7.1 Territorial exclusivity will continue to underpin the business models of a large 

number of media service providers and rights holders. This does not, however, 
preclude industry from adopting EU-wide or multi-territory licensing models where 
there is a commercial basis to do so. There is, therefore, no need to “foster” multi-
territory rights licensing. 

 
7.2 In any event, Sky does not understand why there is deemed to be a need for different 

(territorial) licensing arrangements for broadcast and online rights. Although the 
‘online’ distribution footprint may exceed that of broadcast systems, this does not 
automatically mean that either the demand for content or the supply of content by 
service providers will match the footprint. In fact, where satellite broadcasting is 

 
4 



concerned, the footprint already makes possible pan-European broadcasting and, as 
such, is multi-territorial. Nonetheless, satellite broadcasting has remained largely 
national or (cross-border where there are linguistic or cultural similarities), with 
services being encrypted, where necessary. 

 
7.3 Furthermore, Sky does not understand how a system of primary and secondary 

licences would work. 
  
7.4 Sky notes that licensing models differ greatly depending on the type of content 

considered. In the field of music content, media service providers rely on a one stop 
shop access to the worldwide music repertoire, both for practical reasons and for 
legal certainty. Access to this repertoire is usually provided via agreements between 
media service providers and their domestic collecting societies.  

 
7.5 In its October 2005 Recommendation on online management of music rights, the 

European Commission proposed that rights holders should be able to grant their 
online rights to any EU collective rights manager of their choice (irrespective of their 
Member state of residence or nationality). Such a system would fragment the access 
to music repertoire currently enabled by the existing arrangements and have a 
serious impact on media service providers' needs (needs which are fundamentally 
different to online music service providers). Whilst we are yet to be made aware of 
the impact (if any) of the pan-European digital music arrangements entered into by 
EMI, Universal, and Warner Chappell in response to the Recommendation, the 
potential fragmentation of user's access to the worldwide music repertoire remains a 
concern. It is, therefore, encouraging that in the Commission's latest assessment of 
the 2005 Recommendation this concern is acknowledged and signals the 
Commissions' intention to continue to monitor developments in this area.  

 
8)  Do you agree that business models based on the idea of selling less of more, as 

illustrated by the so-called "Long tail" theory, benefit from multi-territory rights 
licences for back-catalogue works (for instance works more than two years old)? 

 
8.1 See answer to the previous question. Furthermore, Sky notes that television and film 

content which is over two years old is not “back catalogue”. 
 
 Legal offers and piracy 
 
9)  How can increased, effective stakeholder cooperation improve respect of copyright in 

the online environment? 
 
9.1 Examples of effective stakeholder cooperation exist in a number of European 

countries. In the UK for example, a number of information sharing trials are ongoing 
within the constraints of data protection rules. Sky is in a unique position, as both a 
significant ISP and major content provider, and supports the view that the 
responsibility for content protection should be shared between the rights holder and 
online distributor. Accordingly, Sky is currently working with a number of rights 
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holders, including the MPA, the BPI and a number of studios, to develop a framework 
for copyright compliance in respect of its broadband customers. Sky has also working 
relationships with a wide range of rights owners which relate to alleged illegal 
activity. 

 
9.2 Stakeholder cooperation should also focus on educating consumers, particularly 

younger consumers, that some content must be paid for. The fact that the licence fees 
paid for content allow for investment in audiovisual content (without these fees, there 
will be less content developed and produced) should, in particular, be emphasised. 

 
9.3 Sky notes, however, that piracy is not just a regional or EU problem. In order to be 

successful, any initiatives targeting the online environment would need to be adopted 
across the world rather than only in Europe. In this respect, the European 
Commission should also aim to act as a broker for increased cooperation between 
Member States and non EU countries, in response to the challenge of increasing 
global piracy.  

 
10)  Do you consider the Memorandum of Understanding, recently adopted in France, as 

an example to followed? 
 
10.1 The French MoU represents, in principle, an interesting example of stakeholder 

cooperation in the fight against piracy. Many details of how the arrangements will 
work in practice are at this stage unclear and should be explored further before any 
conclusion on its appropriateness and applicability to other Member States can be 
reached. 

 
11)  Do you consider that applying filtering measures would be an effective way to 

prevent online copyright infringements? 
 
11.1 Filtering measures should be encouraged only where technically and financially 

feasible. The costs and technical complexity of network based filtering measures for 
ISPs should not be underestimated. Any obligations to introduce such measures 
would have to be considered carefully in the context of their likely effectiveness (or 
otherwise) in preventing copyright infringements. 

 
 
 
 
 
 
 
Sky           February 2008 
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