
 
 
 

 
COMMUNICATION FROM THE COMMISSION ON CREATIVE CONTENT ONLINE 

IN THE SINGLE MARKET 
 
 
Executive Summary 
 
• The BBC welcomes the opportunity to contribute to the European Commission’s 

consultation on Creative Content Online in the Single Market. 
 
• In the UK, the BBC has been at the forefront of providing on demand access to its 

programming. Since the launch of the BBC iPlayer on 25th December 2007, over 
17 million programmes have been streamed or downloaded on demand in the first 
seven weeks since its marketing launch. 

 
• The positive contribution of the BBC iPlayer in promoting creative content online 

has been possible due in part to “multi-platform rights licensing”. 
 
• The BBC believes the most efficient way to promote creative content online in the 

Internal market is for the future copyright framework to facilitate and promote the 
one-stop-shop approach through collective licensing. This would also be the most 
effective way of fostering the multi-territory availability of audiovisual works.   

 
• The proposed Recommendation should seek to extend the simple structure for 

simultaneous retransmission adopted by the 1993 Satellite and Cable Directive, to 
cover all platforms on which simultaneous retransmission takes place.   

 
• The BBC believes it would be counter productive if collective licensing of music 

rights to broadcasters were made more complicated by fragmenting the rights 
and/or repertoire over different, or possibly even an additional number of, 
societies. 

 
• The lack of interoperable DRM systems has led to confusion among consumers 

regarding the transferability of legitimately accessed content between different 
platforms. 

 
• Archives held by EU broadcasters such as the BBC can be more readily 

distributed online if the copyright framework allows the broadcasters to acquire 
the necessary rights efficiently, whilst ensuring fair remuneration for right-holders.  

 
• The BBC believes any future Recommendation should explicitly recognize the 

positive role of ''extended'' collective licences as available in certain Nordic 
countries for the broadcasters archive content. 

 
• The BBC believes that the platform on Content Online should consider, among 

other things, issues relating to non discriminatory access to the internet. 
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Creative Content Online – Policy/Regulatory issues for consultation 

 
Digital Rights Management 

 
1) Do you agree that fostering the adoption of interoperable DRM systems 
should support the development of online creative content services in the 
Internal Market?  
 
The BBC believes the fostering and adoption of interoperable DRM systems would 
positively contribute to the development of online creative content services in the 
Internal Market.  
 
The lack of interoperable DRM systems has led to confusion among consumers 
regarding the transferability of legitimately accessed content between different 
platforms. 
 
This is because current DRM systems on the market are often limited to certain 
devices (e.g. some enable you to use the content on a PC, but not on a Mac, others 
allow play on a Smartphone but not on an iPod,).  
 
A key emerging issue regarding DRM systems is the potential impact when 
proprietary DRM systems are discontinued and no longer supported.  This may be 
problematic for consumers where they believe they have downloaded content for 
permanent use. 
 
 
What are the main obstacles to fully interoperable DRM systems?  
 

Today different DRM solutions support different business models.  While over time 
we expect these models to converge, interoperability currently applies only at the 
lowest common denominator for DRM systems. That lowest common denominator 
may not be sufficient to support the business rules required for the content, so even if 
technical interoperability were achieved, it may not be useful. 
 
In certain cases there is a commercial incentive for providers of DRMs to remain non-
interoperable. Existing DRM solutions can drive end-to-end decisions on the choices 
of technology used to protect media for delivery over the internet.  Depending on the 
solution, the selection of the DRM can drive selection of server hardware 
architecture, operating system, serving software, media codec, client operating 
system, and client player software.  This vertical integration can also simplify service 
deployment.   
 
The BBC recognises robust DRM solutions need regular upgrades to stop them 
being hacked.  CSS for DVD Videos is an example where the lack of ongoing 
management has resulted in widely available software that rips content off DVDs.  
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Interoperable DRM systems can make the management of security end-to-end more 
complex as the content may flow through solutions from multiple suppliers, leading to 
the possibility of reduced overall security and difficulty upgrading components to 
address exploits or add new features. 

 
Which commendable practices do you identify as regards DRM 
interoperability? 
 
We have not been able to identify any commendable practices to date as regards 
DRM interoperability. 
 
2) Do you agree that consumer information with regard to interoperability and 
personal data protection features of DRM systems should be improved?  
 
The BBC agrees that consumer information with regard to interoperability features of 
DRM systems needs to be improved so that users recognise and understand that 
there could be potential interoperability problems which may either: 
 
 

• prevent them being able to transfer content to other personal consumer 
devices as part of their normal domestic use  

 
• prevent their continued enjoyment of content over time as DRM systems are 

updated and changed 
 

• prevent the continued use of content when the consumer  replaces the system 
on which the content was originally licensed. 

 
 
There also needs to be improvement in the information provided to consumers that 
personal data is potentially being collected and stored within a DRM system.  
 
What could be, in your opinion, the most appropriate means and procedures to 
improve consumers' information in respect of DRM systems?  
 
Consumer information could be improved by providing specific information on the 
individual device on purchase with links to further information/FAQs (Frequently 
Asked Questions) on a relevant website, or in close proximity to the download if in 
digital form. 
 
Ideally this should not be restricted to inclusion within the traditional End User 
Licence Agreements (EULA), given the evidence that the average consumer does 
not read the EULA. Information needs to be displayed in an accessible form using 
plain language, with high level summaries of key points.  
 
It is in the interest of all service/device/content providers that consumers have the 
best possible experience of their offering and this is frequently down to ease of use.  
Consideration should also be given to child friendly versions, where graphics may be 
useful. 
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Which commendable practices would you identify as regards labelling of 
digital products and services? 
 
Concise plain language summaries of the Terms of Use and/or EULA which bring to 
the user's attention the key pertinent issues, and FAQs on related websites which link 
to more detailed statements.  These should be close to the point of access. Ideally 
there should be child friendly/graphic versions where possible. Labelling should be 
accessibility compliant wherever possible such that consumers are able to access the 
information in the form most relevant to them.   
 
3) Do you agree that reducing the complexity and enhancing the legibility of 
end-user licence agreements (EULAs) would support the development of 
online creative content services in the Internal Market?  
 
The BBC believes it would be beneficial for the development of online creative 
content in the Internal Market if EULAs were written in simple, plain easy to 
understand language, and their legibility enhanced by providing larger font options.  
 
Even when using plain language, many EULAs would benefit from short summaries 
of key points and/or associated FAQs to ensure the consumer can fully understand 
the digital product or service. Poor product or service information will inevitably lead 
to increased consumer dissatisfaction and an increase in consumer queries which 
are costly to handle and which could potentially be avoided by provision of better and 
clearer information up front.  
 
Which recommendable practices do you identify as regards EULAs?  
 
As above, EULAs can benefit from linking to additional short summaries of key points 
and /or FAQs on related websites which are written in simple plain English/language 
and are designed to be more accessible to the user. 
 
Do you identify any particular issue related to EULAs that needs to be 
addressed? 
 
Excessive use of technical and legal language which is not commonly understood by 
the public and, whilst potentially giving the company legal protection, is frequently not 
fully understood by the consumer.  
 
4) Do you agree that alternative dispute resolution mechanisms in relation to 
the application and administration of DRM systems would enhance consumers' 
confidence in new products and services? Which commendable practices do 
you identify in that respect? 
 
The BBC is not convinced that offering alternative dispute resolution mechanisms 
would significantly improve the level of consumer confidence in DRM systems. We 
are also not convinced that many consumers are likely to contemplate taking part in 
ADR mechanisms.  
 
Consumer satisfaction is generally achieved through the offering of simple and easy 
ways of using products and services which deliver in line with promises and users’ 
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expectations. Where DRM systems are being used, the consumer needs a clear 
explanation of what the product or service is able to offer, such that any limitations 
imposed by the DRM are not perceived as unexpected or unreasonable. As long as 
DRMs remain non interoperable, consumers have the right to be told of the 
implications this has on their ability to access content over time and in different 
formats. 
 
The BBC is not aware of commendable practices regarding alternative dispute 
resolution mechanisms in relation to the application and administration of DRM 
systems.  
 
 
5) Do you agree that ensuring a non-discriminatory access (for instance for 
SMEs) to DRM solutions is needed to preserve and foster competition on the 
market for digital content distribution? 
 
In general terms, the BBC believes that non-discriminatory access to DRM solutions 
for SMEs could foster competition on the market for digital content distribution. 
Undue discrimination should be avoided in every case, not only for SMEs.  
 
 
Multi-territory rights licensing 
 
6) Do you agree that the issue of multi-territory rights licensing must be 
addressed by means of a Recommendation of the European Parliament and the 
Council? 
 
The provision of creative content online is an emerging market at national and EU 
level.  
 
To promote online creative content in the EU, the Commission should seek not only 
to tackle barriers at EU level but more importantly seek to tackle obstacles at national 
level. This is because market for online creative content is primarily national due to 
culture, language and important aspects of copyright law. 
 
The BBC believes an EU Recommendation should recognise the need for multi-
platform content providers such as broadcasters to readily adapt their rights 
acquisition arrangements to deal with the multi-platform, time-and-place shifted use 
of their content which licence fee payers and consumers demand and technology 
allows.  
 
The BBC strongly believes the Recommendation should seek to extend the simple 
structure for simultaneous retransmission adopted by the 1993 Satellite and Cable 
Directive, to cover all the platforms on which simultaneous retransmission takes 
place.   
 
The Recommendation could go further and along with multi-platform re-transmission 
also cover services, such as the BBC iPlayer, which  time- and place-shift content 
effectively as part of the initial broadcast “package” in order to provide online users 
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with further choice and convenience in how they access BBC programmes and 
content.    
 
The BBC believes the Recommendation should also encourage rights-holders to 
adopt licensing models consistent with the way in which broadcast content is 
distributed, subject to market-based negotiations about value, as this would assist the 
development of a dynamic market for content online. 
 
One of the key objectives for the BBC as a public service broadcaster is to provide 
the maximum possible choice to UK licence fee payers in the way BBC programmes 
and content are accessed, including on-demand access. 
 
To meet licence fee payers expectations, the BBC iPlayer was launched on 25 
December 2007. The BBC iPlayer offers users the opportunity to either stream or 
download BBC programming on demand. Streaming allows users to view 
programmes from the previous seven days instantly, while those who download can 
keep the programmes for up to 30 days. 
 
According to the latest figures, over 17 million programmes have been streamed or 
downloaded on demand on the BBC iPlayer in the first seven weeks since its 
marketing launch. 
 
The positive contribution of the iPlayer in promoting creative content online has been 
possible with a “multi-platform rights licensing”. 
   
Access to the iPlayer is limited to users based in the UK. For services which will be 
provided on a global basis via the world-wide web it is necessary to have global, 
multi-territory licences for the rights in the various contributions incorporated into the 
programmes being made available for this purpose.  
 
Specifically in relation to music rights, this requirement applies to many musical 
works incorporated into programmes and to most sound recordings.   
 
The most efficient basis on which to acquire and licence the necessary rights would 
be through a single licensing entity authorised to grant global licences for the world-
wide repertoire of both types of rights.   
 
On the other hand, the benefit of multi-territory licences disappears if these are only 
available as part of a jigsaw of multi-repertoire licences each only relating to certain 
types of use or distribution.  
 
Measures which facilitate the creation of rights licensing models on a multi-territory, 
multi-platform and multi-repertoire basis for those works pre-incorporated into 
broadcasters’ programmes and content would greatly increase the opportunity for 
European broadcasters to enhance their online offer of creative content. 
 
7) What is in your view the most efficient way of fostering multi-territory rights 
licensing in the area of audiovisual works? Do you agree that a model of online 
licences based on the distinction between a primary and a secondary multi-
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territory market can facilitate EU-wide or multi-territory licensing for the 
creative content you deal with? 
 
The BBC believes the most efficient way to promote online creative content in the 
Internal market is for the future copyright framework to facilitate and promote the one-
stop-shop approach through collective licensing. This would be the most effective 
way of fostering the multi-territory availability of audiovisual works.   
 
The BBC believes it would be counter productive if collective licensing of music rights 
to broadcasters were made more complicated by fragmenting the rights and/or 
repertoire over different, or a growing number of, societies. 
 
 
8) Do you agree that business models based on the idea of selling less of 
more, as illustrated by the so-called "Long tail" theory, benefit from multi 
territory rights licences for back-catalogue works (for instance works more 
than two years old)? 
 
Archives held by EU broadcasters such as the BBC can be more readily distributed 
via online, if the copyright framework allows the broadcasters to acquire the 
necessary rights efficiently, whilst ensuring fair remuneration for right-holders.  
 
The BBC believes any future Recommendation should explicitly recognize the 
positive role of ''extended'' collective licences as available in certain Nordic countries 
for broadcasters’ archive content. The system has proven useful for making the 
archive available online through collective contractual arrangements and the BBC 
believes it could be readily adapted more widely. 
 
The EU itself could set the example in promoting the practice of multi-territory 
licensing, for example by making EU funding under the MEDIA Programme 
conditional upon the beneficiaries providing an undertaking to distribute their films 
online on a multi-territory basis. 
 
In general, a work’s age is not the only criterion for determining the market value of 
its rights. Some programmes have a short shelf life in terms of rights, and they are 
easily introduced in the “public domain” a short time after primary exploitation. Others 
will retain considerable value for a very long time or indeed forever. This is in part a 
function of genre (e.g. talk radio versus successful TV comedy), in part of other 
factors like language, the specific niche, success of an individual programme, etc. 
The exploitation strategy will differ in each case. 
 
 
Legal Offers and Piracy 
 
9) How can increased, effective stakeholder cooperation improve respect of 
copyright in the online environment? 
 
There are a number of areas in which stakeholder cooperation is key, including the 
making of content available by legitimate means, interoperability, clarity and 
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potentially standardisation of contractual terms for end-users, education and joint 
enforcement. Pan–industry groups have an important role to play. 
 
The UK Government has expressed a desire to allow industry to develop its own 
agreed codes of conduct wherever possible, for example in the area of ISP action 
over illegal file sharing.  We believe that this is the right approach and that where 
possible stakeholder cooperation should be fostered, provided that action will be 
taken to legislate if agreement cannot be taken within a reasonable period of time.    
 
The BBC condemns piracy. In the UK we are part of an alliance of stakeholders 
engaged in fighting piracy of TV programmes (….). As a public service broadcaster 
we are committed to ensuring all licence fee payers have maximum access to the 
content they pay for, and we are keen to foster clarity about the legal constraints 
involved in content downloading and acquisition. Transparency and education are 
clear priorities, and so is stakeholder cooperation to provide clarity to users and best 
practice exchange in effective anti-piracy measures focusing on user information and 
pursuing major infringers. 
 
10) Do you consider the Memorandum of Understanding, recently adopted in 
France, as an example to be followed? 
 
The BBC supports voluntary industry agreements similar to the French Memorandum 
of Understanding to tackle online piracy. 
 
However, safeguards need to be put in place to ensure that there are adequate 
technological means to distinguish between illegal usage and those who access 
content though legitimate sites, and that there is a reasonable system of warnings 
before any suspension or termination would be considered.   
 
There would also need to be appropriate appeal procedures to safeguard the rights 
of legitimate users in the case of the hijacking of their wireless signal or an error in 
identifying their usage as illegal.   
 
The BBC understands that currently most ISPs have the right under their terms and 
conditions to suspend or terminate an account where the user accesses illegal 
material.  
 
11) Do you consider that applying filtering measures would be an effective way 
to prevent online copyright infringements? 
 
This may depend on the point at which such filtering measures would be applied. We 
consider that the operators of websites offering online content, and those offering the 
means to purchase physical copies of content by means of online auctions should 
apply measures to ensure that unreleased material is not made available before the 
release due date, and that items previously identified as infringing copies are not re-
listed by either the same or other users of their sites.   
 
Currently operators of such web-based services rely on a notice and takedown 
system whereby rightsholders are expected to individually identify each and every 
listing, even when the same material has been posted by multiple users, or when it is 
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being reposted by the same user repeatedly. In one instance, attempts by the BBC to 
make a blanket notification of copyright for a specific high-profile pre-release item 
with a leading auction site have been ignored.   
 
We understand that, under the French Memorandum of Understanding, access 
providers have committed to experimenting with technologies to filter out infringing 
content on their networks.   
 
As a rightsholder, we welcome such a commitment. However we recognise that it 
would be difficult for an ISP to pro-actively filter all infringing material, particularly 
where the same content may be available from a number of sources, some of which 
are legitimate and some not.  We therefore believe further work would be required 
before this is a viable means of preventing online infringing content, but we would 
welcome a system which allowed a particular copyright work to be identified once by 
a rightsholder, and to subsequently be filtered out, at the very least, from the same 
source in future.   
 
Likewise, we would welcome a means of identifying an unreleased work, for example 
a television programme which has only been broadcast but is not yet available for 
download to own, to ensure that all such copies are automatically filtered. 
 
 
Non Discriminatory Access to Internet Distribution 
 
The success of the internet as a platform has been built upon it being “open”. 
The combination of low entry barriers and non discrimination in relation to operator or 
content type has led to unprecedented innovation and pluralism benefiting both 
industry and consumers.   
 
The BBC believes that the success of creative content online in the single market will 
be significantly dependent upon the continuation of an “open internet” or internet 
which is “content neutral”. Since the advent of the Internet, consumers’ expectations 
are that internet service providers will not discriminate in favour of one content 
provider over another. 
 
Recent technological developments allow ISPs to block or throttle consumer access 
to content.  
 
The BBC recognises that some discrimination may occur for the purpose of 
managing traffic. Network operators will also increasingly consider strategic alliances 
with specific content providers, leading to joint marketing and operational plans about 
user access to that content.  
 
On the whole the danger that vertically integrated ISPs may have the incentive to 
favour access to their own content over third party providers will increase. The BBC 
believes that competition policy may not be sufficient in tackling this potential 
discrimination by ISPs. 
 
A number of rules are currently in place (for example, in the context of the Regulatory 
Framework on Electronic Communications Networks and Services) which are 
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designed to keep networks open and non discriminatory. In its recent revision 
proposals, the Commission drafted some additional rules which, the BBC believes, 
would have a helpful impact on network openness and neutrality.  
 
The BBC considers that those rules would be sufficient for the time being. The key 
issues are transparency, the capability to identify problems promptly, and the ability 
to impose remedies in a timely way. 
 
To ensure the internet remains network neutral, NRAs should require service 
providers to disclose to consumers promptly and in full the “blocking” or any 
significant manipulation of any services. The BBC believes that NRAs should have 
the powers to rigorously monitor the blocking of any services and correct harmful and 
unjustified discrimination. 
 
As a public service broadcaster, the BBC depends on the internet as on other 
distribution platforms for access to its viewers. This access must be unhindered. 
European creative content also depends to a growing extent on a thriving exchange 
among individual users of the internet and between them and established content 
providers. If the internet moves away from non discriminatory treatment of all content 
and broad neutrality, the resulting environment will undermine the EU goals of 
developing creative content online in the single market and potentially threaten 
cultural diversity and media pluralism. 
 
The BBC is aware that the Content Online exercise focuses on interoperability of 
DRMs and broad copyright-related aspects. However, we would suggest that the 
Commission should consider stimulating (or facilitating) a stakeholder forum, possibly 
involving NRAs as well as industry, to address issues related to non discriminatory 
access to the internet; for example 
 

- transparency about service management at user level 
- best practice exchange about prompt identification of abuses 
- monitoring impact of application of EU rules in remedying abuses 

 
 
 
 
 
 
 
For additional information please contact Matteo Maggiore, Controller, EU and 
International Policy, BBC – tel. +322 2869105; email: 
matteo.maggiore@bbc.co.uk 
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