agencies annual accounts on the basis of the certificates
and reports from the certification bodies, but without
prejudicing any subsequent decisions to recover expendi
ture which proves not to have been effected in conformity
with EU rules (this is reserved for the conformity clear
ance). The Commission must adopt this decision By

The control chain would, however, not be complete with April of the year following the financial year in question

out a mechanism which ensures that the Member Stategfor agricultural expenditure a financial year starts on

carry out their work properly and, if they fail to do so, draw16 October of one year and ends otb October of the

the necessary financial consequences. This mechanismext year).

consists of the clearance of accounts procedures operated

by the Commission, which include an annual financial

clearance of the accounts of each paying agency and a

multi-annual conformity clearance covering the conform

ity of the transactions with EU rules.

In contrast to the financial clearance, the conformity
clearance is designed to exclude expenditure from EU
financing which has not been paid in conformity with EU
rules, thus shielding the EU budget from expenditure that
should not be charged to it. These so-called financial-cor
The financial clearance is based on an examination by theections are recovered from the Member States. The -con
certification body, a body which is independent from the formity clearance is, therefore, not a mechanism by which
paying agency. This body draws up a certificate statingirregular payments are recovered from the final benefi
whether it has reasonable assurance that the accounts otiaries, which according to the principle of shared man
the paying agency are true, complete and accurate andagement is the sole responsibility of the Member States.
that the internal control procedures have operated sat However, financial corrections are a strong incentive for
isfactorily (see above poinB). They also give an opinion the Member States to improve their management and
on the statement of assurance signed by the head of thecontrol systems and thus to prevent or detect and recover
paying agency. irregular payments to final beneficiaries. The conformity
clearance thereby contributes to the legality and reguar
The financial clearance covers the annual accounts of eaclhy of the transactions at the level of the final beneficiaries.
paying agency and the control systems set up by these.
Within this framework, particular attention is paid to the Whereas the financial clearance is an annual exer
certification bodies’ conclusions and recommendations cise, conformity clearance does not follow an annu
(where weaknesses are found), following their reviews ofal cycle. It covers expenditure incurred in more than
the paying agencies’ management and control systems.one financial year, with the exception of expenditure
This review also covers aspects relating to the accreditamade more than 24 months before the Commission
tion criteria for the paying agencies. officially notifies the Member State of its audit findings.

The Commission adopts an annual clearance of accounts
decision, by which it conveys that it accepts the paying



Every year, the Commission’s Directorate-General for
Agriculture and Rural Development carries out over 300
audits, about half of which include on-the-spot missions
to the paying agencies in the Member States. The pay-

ing agencies to be visited are selected on the basis of a
detailed risk analysis, and the audit work normally concen-
trates on the functioning of the agencies’ management
and control systems.

CLEARANCE OF ACCOUNTS
Two independent procedures

Trueness, Completeness and accuracy of the
accounts of the paying agency

Annual exercise
after the end of the EAGF financial year

(starting on 16 October of one year and ending on
15 October of the next year)

Compliance with Community law

Ad-hoc compliance decisions cover up to 24
months prior to Commission’s notification of
audit findings to the Member State

Audit to check
» Whether the paying agency’s annual accounts
are kept as required;
« Whether the internal control procedures have
operated satisfactorily.

Audits to check:
» Whether the expenditure is effected in compli-
ance with Community rules;
» Whether the paying agency has carried out the
checks as required.

!

Financial clearance decision
by the Commission

Annually, by 30 April of the year following the
financial year

!

Conformity clearance decisions
by the Commission

2 to 3 times per year




If an audit reveals deficiencies in the functioning of the
national systems, the Commission initiates a conformity
clearance procedure with a view to determining whether
to impose a financial correction on the Member State in
question and, if so, what the amount of that correction
should be. Such a procedure comprises the following
steps:

« First, the Commission officially notifies the Member State
of its audit findings and indicates the corrective meas-
ures which the Member State should take to remedy
the deficiencies found. The Member State then has two
months to reply to the Commission’s findings.

« Second, the Commission arranges a bilateral meeting
with the Member State where both parties shall endeav-
our to reach an agreement on the corrective measures
to be taken as well as on the gravity of the infringement
and the financial damage caused to the EU budget.
Again, the Member State has two months after having
received the minutes of the meeting to react and provide
further information.

+Third, the Commission formally communicates its
conclusions to the Member State, including the finan-

cial correction which it envisages to impose on the
Member State.

Fourth, within 30 working days following receipt of these
conclusions, the Member State may submit the case
for conciliation to the so-called Conciliation Body. The
Conciliation Body has four months to try to reconcile
the positions of the Commission and the Member State
and, at the end of this period, to draw up a report on the
results of its efforts and any recommendations it may

wish to make to the parties.

« Finally, after having examined the Conciliation Body’s
report, the Commission notifies the Member State of its
final conclusions.

Box 5: The Role of the Conciliation Body

The Conciliation procedure was set up in order to
reconcile the divergent positions of the Commission
and the Member State, occurring during the con-
formity clearance procedure.

The Conciliation Body is composed of five members,
who are highly qualified in matters regarding the
financing of the CAP or in the practice of financial
audit and originate from different Member States.
The chairman and the four other members are nomi-
nated by the Commission, after having consulted
the Committee on the Agricultural Funds. They are
appointed for three years (renewable for a year at a
time only). The secretariat of the Body is provided by
the Commission.

Only reasoned requests from the Member States
are accepted by the Conciliation Body. A request
for conciliation is only admissible when the correc-
tion proposed by the Commission services either
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exceeds EUR 1 million or accounts for more than
25 % of the Member State’s total annual expenditure
under the budget headings concerned or, if these
thresholds are not reached, if the request concerns
a matter of principle relating to the application of
Community rules.

The Conciliation Body has four months to reconcile
the positions of the Commission and the Member
State. At the end of its work — which takes place as
informal and rapid as possible - the results are to
be reported to the Member State concerned, to the
Commission and to the other Member States through
the Committee on the Agricultural Funds.

The Conciliation Body is completely independent; it
carries out its duties neither seeking nor accepting
any instructions from Member States or other body.



Once this procedure has been completed, any resulting
financial correction is included in a formal decision adopt-
ed by the Commission, after having consulted the Member
States through the Committee on the Agricultural Funds.
Such a conformity decision can then be challenged by
the Member States before the Court of First Instance in
Luxembourg.

Financial corrections are determined on the basis of the
nature and gravity of the infringement and the financial
damage caused to the EU budget. Where possible, the
amount is calculated on the basis of the loss actually
caused or on the basis of an extrapolation. Where this is
not possible, flat-rates are used which take account of the
severity of the deficiencies in the national management
and control systems in order to reflect the financial risk for
the EU. In order to ensure equal treatment of all cases of
this kind, the Commission has adopted guidelines which
provide for standard correction rates of 2 %, 5 %, 10 % or
25 % of the expenditure at risk, depending on whether the
deficiencies concern key or ancillary control requirements
which are determined for each aid schemes.
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Box 6: Key and ancillary controls

Key and ancillary controls are defined as follows:

« Key controls are the physical and administrative
checks which are required to verify substantive ele-
ments and in particular the existence of the subject
of the claim, the quantity and the qualitative condi-
tions including the respect of time limits, harvest-
ing requirements, etc. They are performed on the
spot and by cross-checks of independent databases
such as land registers.

On this basis, the guidelines provide that:

« A correction of 2 % is justified when a Member State has
failed to take measures to improve the application of
ancillary controls;

+ When all key controls are applied, but not in the number,
frequency or depth required, then a correction of 5 %
is justified as it can reasonably be concluded that the
checks do not provide a sufficient level of assurance of
the regularity of claims and that, therefore, the risk of loss
to the EU budget was significant;

+ When one or more key controls are not applied or applied
so poorly or so infrequently that they are completely inef-
fective in determining the eligibility of the claim orin pre-
venting irregularity, then a correction of 10 % is justified
as it can reasonably be concluded that there was a high
risk of widespread loss to the EU budget;

+When a Member State’s application of a control system
is completely absent or gravely deficient and there is evi-
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« Ancillary controls involve the administrative oper-
ations required to process claims correctly and
include verifying the respect of time limits for the
submission of claims, identifying duplicate claims,
risk analysis, the application of sanctions and the
appropriate supervision of the procedures.

dence of widespread irregularity and negligence in coun-
tering irregular or fraudulent practices, then a correction
of 25 % is justified as it can reasonably be assumed that
the freedom to submit irregular claims may lead to
exceptionally high losses to the EU budget.

The rate of correction may be fixed at an even higher
rate to exclude all expenditure when weaknesses are so
serious that they constitute a complete failure to comply
with EU rules.



5.5. How much has the
Commission charged
Member States so far?

Since 1999 for all Member States 24 conformity decisions
were adopted so far, the breakdown of financial correc-
tions is shown in the following graphs:

Figure 2: Conformity decisions 1 - 24 (1999-2007) by Member State
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Figure 3: Conformity decisions 1- 24 (1999-2007) by sector
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Between 1999 and April 2007, 24 conformity decisions have been adopted. The Commission has clawed back financing
to a total of about 4 170 Million EUR. The breakdown of financial corrections is shown in the following graphs.




6. Irregularities
-~ recoveries from the
final beneficiaries

As previously stated, Member States are obliged to recover
sums lost as a result of irregularities following their nation-
al rules and procedures. If they succeed in getting the
money back from the beneficiaries, they have to credit the
recovered sums to the Funds.

However, it is not always easy to recover the sums spent
irregularly. If the Member State needs more than four
years to recover, or eight years in case of national court
proceedings against the beneficiary, the Commission
charges 50 % of the outstanding sum to the Member State
concerned thereby protecting the financial interests of the
EU (the so-called 50/50 rule). This is done via the financial
clearance procedure described above under point 5.1.

After this accounting exercise, the Member State is
obliged to continue its recovery actions. 50 % of the
sums thus recovered are to be handed over to the EU
budget.

Under all circumstances, the Commission keeps an eye
on the Member States’ recovery actions. If a Member
State does not pursue the recovery or is not diligent in
its actions, the Commission may decide to intervene via
the conformity clearance procedure and to impose a
financial correction on the Member State concerned.
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