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1. EXECUTIVE SUMMARY

Mutual recognition is one of the tools that aim to ensure a proper functioning of the
internal market and free movement of goods and services, an obl igation that is
incorporated in the Treaty on the Functioning of the European Union (Articles 34 T 36 TFEU).

Mutual recognition was developed by the Court of Justice and is based on its case law. It
applies to products that are not subject to Union harmonisa tion legislation or to aspects of
products falling outside the scope of such legislation. According to the mutual recognition
principle, a Member State may not prohibit the sale of products that are lawfully marketed

in other Member States, even if those w ere manufactured in accordance with different
technical rules. However, the principle did not always ensure free movement, and the

Mutual Recognition Regulation (764/2008) was created as a response to these obstacles

with a view to establishing procedures to minimise the possibility of technical rules creating
unlawful obstacles to the free movement of goods between Member States.

In 2013, the Conclusions on Single Market Policy, adopted by the Competitiveness Council,
recalled that to improve framework con ditions for businesses and consumers in the Single
Market all relevant instruments should be appropriately employed, including harmonisation

and mutual recognition. * By mid -2015, the Commission is to report to the Council on the
sectors and markets where t he application of the principle of mutual recognition is
economically most advantageous, but where its functioning remains insufficient or
problematic.  The present evaluation sets out to support the Commission report. In
addition, this evaluation has also been linked to the Regulatory Fitness and Performance
(REFIT) Programme .3

The specific objective of the study is "assessing whether and to what extent the application
and enforcement of the principle [of mutual recognition] by the national authorities is
correct and to consider possible ways it can be both ensured and enhanced"

More specifically, in accordance with the Task Specifications, the evaluation should answer
evaluation questions pertaining to the effectiveness and efficiency of the application of the
mutual recognition principle.

The methodology for the evaluation combines desk research, focusing on existing textual
and statistical sources, with surveys and qualitative interviews. This mix has made it
possible to triangulate the results of the d ifferent analytical steps.

Figure 1-1 presents an overview of the work

* Conclusions on Single Market Policy, Competitiveness Council meeting; Brussels 2 and 3 December 2013:
http://www.consilium.europa.eu/uedocs/cms_data/docs/pressdata/en/intm/139846.pdf

2 Conclusions on Single Market Policy, Competitiveness Council meeting; Brussel s 2 and 3 December 2013:
http://www.consilium.europa.eu/uedocs/cms_data/docs/pressdata/en/intm/139846.pdf

3 COM(2014)368: Regulatory Fitness and Performance Programme (REFIT): State of Play and Outlook and
SWD(2014) 192 final/2: Commission Staff Working Document: Accompanying the document Regulatory Fitness
and Performance Programme (REFIT): State of Play and O utlook
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Figure 1-1: Overview of work

Source: DTI, Technopolis, EY and VVA Consulting

It should be mentioned that the evaluation has met with considerable difficulties relating to

the lack of reliable and objective data concerning the functioning of the mutual recognition
principle. Very littl e quantitative data is available, and among companies and Member
State authorities the knowledge of the functioning of the principle is generally at a rather

low level.

The conclusions and recommendations of this evaluation are presented below.

1.1. Effectivene ss

The effectiveness of the application of the mutual recognition principle concerns the extent

to which the objectives of the mutual recognition principle have been achieved or whether

there has been significant progress towards them, what successes and d ifficulties have
been identified, and to what extent the solutions chosen have proved appropriate.

First, the team has addressed the extent to which the mutual recognition principle as a
mechanism and means has achieved its stated objectives . Accordingto Regulation (EC) No.
764/2008, the objectives of introducing the mutual recognition principle are as follows:

9 ensuring the free movement of goods within the internal market;
9 lowering remaining trade barriers in the internal market; and
1 promoting trade in g oods among EU Member State  s.

Overall, the mutual recognition principle is still not fully achieving its objectives. The
findings from the literature review, the questionnaire surveys and the interviews all point in
the direction that there are a number of challenges in the application of the principle.

The TRIS * database shows that in 2014 there were close to 700 notifications of new
technical rules. Although the number has been decreasing over the past three years, it is

still a high number of potential new technical rules for economic operators. Some of them
are undoubtedly justified, but it is a large number of notifications, which may indicate that

there might be problems with the application of the mutual recognition principle.

4 TRIS stands for the Technical Regulation Information System and helps businesses to be informed about new

draft technical regulations and allows them to participate in the 98/34 procedure, a procedure allows the
Commission and the Member States of the EU to examine the technical regulations Member States intend to
introduce for products (industrial, agricultural and fishery) and for Information Society services before their
adoption. ( http://ec.europa.eu/growth/tools -databases/tris/en/ and http://ec.europa.eu/growth/tools

databases/tris/en/about -the -9834/the -aim -of-the -98 34 -procedure/ )
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The evaluation shows th  at there are still significant barriers towards meeting the goal of

ensuring free movement of goods within the internal market as well as the goal of

promoting trade of goods between EU Member State. The typical barriers to effective

mutual recognition ste m fr om t he Me mber St at esod application
principle, and from companiesd | ack of awareness of

9 Lack of trust in the authorities (including market surveillance) of other Member
States, which leads some Memb er State administrations to add requirements (e.g.
extra tests) that are not in accordance with the mutual recognition principle. For
instance, this is seen within water taps and ship classification, and in both sectors,
it appears to be a cross -Europeani ssue.

1 Lack of knowledge of the application of the mutual recognition principle among
competent authorities, particularly concerning innovative products, where it is not
always clear to the competent authorities under which categories these products fall
and if the mutual recognition principle applies.

9 Difficulties for companies to determine whether the mutual recognition principle
applies. As of now, enterprises and business associations perceive the process of
verifying whether the mutual recognition princ iple applies to be too slow and costly.
It can take very long to discuss with the Member State authorities whether the
mutual recognition principle applies, and often, the only solution to this problem is a
court case. The court case, as well as the time s pent when companies cannot put
their product on the market (missed market opportunities), is costly for the
companies. This means that companies often refrain from standing on their right
and instead simply abide by the requests put up by the Member States in question.

t

T Compani esbd Il ack of awareness of t he mut ual reco .

companies checking the national requirements and adapting their products
accordingly before entering a market, without checking/knowing that the mutual
recognition principle might apply.

9 Difficulties for product contact points and economic operators alike to determine
what documentation companies should (be requested to) submit to document that
their product is lawfully marketed in another Member State. This may le ad to
additional administrative burdens on companies if the product contact point is
unsure of the validity of the documentation and asks for additional documentation
to be supplied.

1 The dialogue among competent authorities is too slow and incomplete at t imes, not
infrequently resulting in delays and incomplete and unhelpful information to the
economic operators.

i Differences i n Member Statesd national definiti
seen in several sectors, including foodstuff, fertilisers, and nursery and childcare
products.

9 Lack of acceptance of the mutual recognition principle, where in some countries and
sectors Member State authorities insist on upholding their national standards, etc.,
even when it is clear that mutual recognition principl e should apply (particularly an
issue in the construction products sector, and particularly in Germany and to some
extent Belgium).

I With respect to means or aspects rendering certain aspects of mutual recognition
more or less effective than others, lack of awareness among companies and among
some Member State authorities is an important barrier to effective implementation
of the mutual recognition principle. Several product contact points call for
awareness campaigns directed at different target groups to i ncrease the
effectiveness of the mutual recognition principle. Some product contact points call
for the assistance of the Commission to carry out information campaigns, also
because it would expand the reach of the information. In some Member State,
produc t contact points carry out seminars and training for competent authorities
and sometimes for business associations, and in Denmark, the product contact

Directorate -General for Internal Market, Industry, Entrepreneurship and SMEs 2015
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point has developed guidelines. All of this raises the knowledge of the mutual
recognition principle amo  ng these authorities, but there is a lack of information on

the effectiveness of such initiatives.

A good practice has emerged from the product contact point interviews

, i.e.a system, in

which product contact points are better informed about the outcomes of the queries that
they pass on to other authorities in their country, appears to be preferable to a system, in

which product contact points do not receive a copy of the answe r/decision
not informed of the outcome.

1.2.  Efficiency
Efficiency arises from the relationship between the resources applied and

or are otherwise

the results

achieved. Thus, the analysis sets out to answer if the effects are reasonable compared to

the costs ( administrative burdens, etc.). In this context, the evaluation questions

enquire

as to whether desired impacts have been achieved, at what cost, and if this represents a

good return (economic, social or scientific) on the costs involved.

When discussing t he extent to which the effects have been achieved at a reasonable cost

it can be seen that in theory, if the mutual recognition principle works perfectly, the effects
of the principle should be achieved without companies having to carry out an assessment

of nati onal technical rul es. Thi s i s

true i f

exemptions to the mutual recognition principle. In reality, many companies will inevitably

have to carry out these assessments. In addition, national authorities oft

en demand that

tests be repeated or ask for further evidence, if, for instance, an ingredient in a product is

changed. This too increases the costs for economic operators.

In the present evaluation, the administrative burdens mentioned by the stakeholders

primarily relate to incorrect (or non -)application of the principle. None of
mentioned were a result of the implementation of the principle as such.

the burdens

In addition, the requirements for the product contact points are relatively limited. The main
administrative burden identified in the product contact point interviews associated with the
implementation of the mutual recognition principle is that answers to the economic

operators and/or to the other product contact points must be translated into Eng

lish. This

can be difficult for competent authorities not used to communicating in English and
burdensome for the product contact points if the answer contains many technical terms.

The Mutual Recognition Regulation already mentioned possibility of establi

shing an

electronic system for exchanging information between product contact points, and the IMI

system could be a way of limiting this burden.

The typical administrative burdens associated with the implementation of the principle of

mutual recognition ma  inly concern the companies. These burdens are closely related to the
requests from different Member States that national tests be conducted, even though the

mutual recognition principle should apply. The burdens imposed on companies resulting

from the inco rrect application of the mutual recognition principle are not proportionate, but

the problem is that the only alternative that companies feel that they have would be a

court case, which is too costly and takes too long. Several companies have stated that t hey
do not see discussing the fairness of the technical rules with Member State authorities as

an option (too costly and takes too long), and they simply follow the demands. In a few

cases, if the market is small, companies have chosen not to enter the mar

ket in question.

The costs and administrative burdens have particularly severe effects on SMEs, which are
much less able than larger companies to counteract requirements from Member State

authorities which are not in accordance with the mutual recognition

principle, and SMEs are

thus much more likely to simply comply with requirements or abstaining from entering the

market.

Directorate -General for Internal Market, Industry, Entrepreneurship and SMEs
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As to the most efficient/inefficient aspects of mutual recognition in terms of resources
mobilised , the companies in particular find th e requests for national tests in areas where
the mutual recognition principle should apply to be a resource -consuming aspect of the
improper functioning of the mutual recognition principle. Such costs are primarily found in

the construction products sector . Direct costs of retesting can run from a few hundred
euros to tens of thousands, depending on the product. Adding to this is the time that the

company spends waiting for the test results, and the repetition of the tests that are
frequently required.

Stri ct rules in certain Member States, particularly within the area of enriched food, also
closes the markets in question for some companies, unless they are willing to adapt their
products to local requirements.

The product contact points mostly find it diff icult to point to specific aspects that the
impact efficiency of the mutual recognition principle in terms of the resources required. The
procedure and the requirements depend very much on the product in question. However, a

few product contact points poin t to prior authorisation procedures in general as being the
most demanding in terms of resources. Several product contact points complain that there

are not enough resources (personnel) for the product contact point function as such, which
impacts the effi ciency of the whole process by creating delays.

The Commission has published a number of guidelines on the application of the mutual
recognition principle. Nevertheless, a number of product contact points call for Commission
assistance in helping explainin g the principle to national authorities and economic
operators alike, primarily for the above -mentioned resource issues.

There are also good practises to be found. Several  product contact point s are attempting to
distribute knowledge about the application of the mutual recognition principle to competent
authorities and sometimes to business associations. This is done through seminars,
training and in at least one Member State through a manual. When the competent
authorities are well informed about the appl ication of the mutual recognition principle,
companies are met with fewer unjustified demands, such as retesting, which limit the

burdens on companies. Likewise, if the knowledge about internal market issues is pooled,

the knowledge available to the produc t contact point is increased, which also simplifies
matters for the economic operators.

Ensuring that the product contact points are copied in the correspondence with the

companies regarding this matter could be a way to better ensure transparency and ensu re
that product contact points are informed about the use of, for instance, prior authorisation

procedures, without raising the administrative burdens for the sector ministries.

1.3. Recommendations
Better monitoring of the implementation of the mutual recogni tion principle

Product contact points should be given a more active role in terms of monitoring the
implementation of the mutual recognition principle, for instance by being required to

following up with competent authorities and coordinating actions. This would in some cases
also necessitate improved overall capacity, for instance, through additional funding,
improved knowledge, etc.

Setting up a mechanism for easier demonstration of
operators

A mechanism to make it easier f or economic operators to demonstrate that the products
that they market have previously market in their home Member State could
advantageously be introduced, to ease the administrative burdens for product contact

points and economic operators. The mechanis m could for instance be a manual (distributed
to all product contact points) 0 r encyciopaadia 10i. n eB oft rhu toufa |
Directorate -General for Internal Market, Industry, Entrepreneurship and SMEs 2015
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these could be based on the already existing guidelines for the application of the mutual
recognition principle.

Better in sight into the magnitude of the problem of incorrect application of the mutual
recognition principle, particularly for SMEs

Many of the business and sector associations and product contact points had little insight

into the magnitude of the problem of inco rrect application of the mutual recognition
principle, and the answers received from the companies on this issue varied considerably.
Thus, it is recommended to discuss further with companies (particularly SMEs) how heavy

and unmanageable the incorrect app lication of the mutual recognition principle is.

Ensure better communication/dialogue between competent authorities

To improve the dialogue between competent authorities, particularly with respect to the
language issue, the Commission should look into whet her the IMI system could be used as
a communication tool. In addition, it is recommended that the product contact points be
required to monitor the competent authorities to a larger extent and offer assistance if
necessary. This could be part of a major re vision of the product contact point setup.

Ensure better communication/dialogue between the competent authorities and the
Commission

The product contact point systems in the Member States should be set up in such a way
that product contact points are informed of the decisions made, for instance, by receiving
copies of the decisions made by the competent authorities.

In addition, functions and activities related to Internal Market issues within relevant
Member State administrations could be grouped to c reate better dynamics and a single
access point for economic operators.

The product contact point systems in the Member States be set up in such a way that

product contact points are informed of the decisions made, for instance by receiving copies

of the d ecisions made by the competent authorities. This setup would require a more

detailed framework on the role of product contact points and their obligations vis -a-vis
competent authorities. It is therefore recommended to consider introducing a more

detailed framework for the set -up and functioning of the product contact point in the
Member State at EU level.

In addition, it is recommended to group functions and activities related to Internal Market
issues within relevant Member State administrations to create better dynamics and create
a single access point for economic operators.

Harmonisation of certain areas

Investigate whether there are areas where harmonisation would limit the use of technical

rules and incorrect application of the mutual recognition prin ciple and thus ease the
burdens on economic operators. This evaluation points to one specific area, i.e., water taps

in the construction sector.

Awareness -raising campaigns

Carry out awareness -raising campaigns aimed at companies, regional and national
aut horities as well as business associations.
The European Commission could play a role in awareness -raising campaigns among
national and regional authorities. This could be done for instance by:
9 drafting training/information material;

Directorate -General for Internal Market, Industry, Entrepreneurship and SMEs 2015
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I make available easy -to-understand information for economic operators on what
mutual recognition is, how it is applied (providing specific examples), etc.; and

I participate in events and meetings at Member State level (potentially aimed at
sectors such as ¢ onstruction and food, where problems exist), partly to ensure that
the mutual recognition principle and its application are properly explained, and
partly to show that incorrect application of the principle is a serious matter at the
European level.

Subse quently, the product contact points could be in charge of arranging awareness -
raising campaigns targeted at companies.

Lastly, awareness -raising campaigns towards business and sector associations could be
done by using the EEN as a platform.

The evaluation has shown that there are a number of sectors  where action particularly
could be taken:

Particularly in  construction products (both the non -harmonised area in general and
water taps) and food , particularly in the area of enriched food. As can be seen in th e

evaluation, the economic importance of the construction products and food sectors is
considerable. The literature repeatedly highlights these sectors as problematic, and the

evaluation has shown indications from companies that the incorrect application o f the
mutual recognition principle creates costs for companies (examples found in the qualitative

interviews with companies and in the survey).

Fertilisers, ship classifications and nursery and childcare products are sectors where there
are have been prob lems, but the indications of the extent of the economic burdens for
companies are less clear and are difficult to quantify overall. However, these sectors are of
smaller overall economic importance than the construction products and food sectors.

In additi on, a number of issues cut across sectors. For instance, these include the problems
with innovative products, and the application of the mutual recognition principle in these
cases.

Table 1-1 gives an overview of sectors and types of obstacles.
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Table 1-1: Overview of sectors and types of obstacles

Sectors

Types of obstacles

Difficulties
Lack of for Lack of Request for . .
. . . Differences in Lack of
knowledge of companies knowledge Insufficient national
S . . . Member State acceptance
MR principle challenging of MR dialogue testsin  the .
o o national of MR
I competent non - principle - | among PCPs area of MR o
v o . .. standards principle
authorities application of companies principle
MR
Con-
struction ¥ X X (general
issue)
water taps
Con-
struction - X
non -harmo - X (particularly
nised area in DE)
general
X (general issue,
Enriched X but e.g. DK, ES
food have strict
standards)
Fertilisers X X
Sh_lp c_IaSS| - X X
fications
U7 NG X (UK have
childcare X \
strict rules)
products
Inno -vative
products
(different s 2
sectors)
Across X X X X X
sectors
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1. RESUME ANALYTIQUE

L a reconnai ssance mutuell e fait partie des outil s
fonctionnement correct et adapté du marché interne ainsi que la libre circulation des biens
et des services - une obligation intégrée au Traité sur |l e fonctionnement de |

Européenne (articles 34 i1 36 TFUE).

La reconnaissance mutuelle a été mise au point par la Cour de Justice et repose sur sa
jurisprudence. Elle sbéapplique aux produits qui ne ¢
| 6har moniasatsieam de | 6Union ou aux aspects des produit
par ce type de législation. Selon le principe de reconnaissance mutuelle, un Etat membre

ne peut pas interdire la commercialisation de produits Iégalement mis en circulation par

d 6 arestEtats membres, etce m°me so6ils sont fabriqu®s selon des
di ff®rentes. Cependant , | e principe noéa pas letoujour
réglement sur la reconnaissance mutuelle (764/2008) a été créé en réponse a ces

obstacles afin doéo®tablir des proc®dures visant ° mini mi ser

techniques créant des freins illicites a la libre circulation des biens entre les Etats
membres.

En 2013, les conclusions de la politique sur le marché unique adoptée par le Conseil
Compétitivité ont rappelé que pour améliorer les conditions cadres des activités et
consommateurs sur le marché unique, tous les instruments devaient étre employés de

mani ére adaptée, y c o mp haim®nisatién et  la reconnaissance mutuelle. °* D6 i c i l'e milie
de | 6ann®e 2015, l a Commi ssion devra indiquer au Con
|l esquel s | 6application du principe de reconn@@uirmsance

point de vue économique, mais ou son fonctionnement reste insuffisant ou problématique. 6

La présente évaluation a pour objectif de soutenir | compléter le rapport de la Commission

et a été mise en corrélation avec le programme REFIT (programme pour une
réglementation aff(tée et performante) !

LOoobjectif sp®ci fi xuded ®dal Ué®t sde e¢éstdans quell e mesur
| 6ex®cution du principe (de reconnaissance mutuell e)
correctes, et do®t pabsibiesdelesassureratde lesaméliorer »,

De maniére plus spécifique, et conformément aux spécifications et définitions des taches,

| 6®val wWett pemmettre de r®pondre ° certaines questions
| 6appl i cat i onerdconngssance mutyele. d

La m®t hodol ogi e de | 6®valuation allie desessonrceer ches
textuelles et statistiques existantes, des études / analyses et des entretiens qualitatifs.

Cette combinaison a permis de trianguler les ré sultats des différentes étapes analytiques.

Leschémal -1 pr ®sente une vue ddédensemble des travaux mis ¢

® Conclusions de la politique sur le marché unique, réunion du Conseil Compétitivité ; Bruxelles, 2 et 3 décembre
2013 : http://www.consilium.europa.eu/uedocs/cms_data/docs/pressdata/en/intm/139846.pdf

¢ Conclusions de la politique sur le marché unique, réunion du Conseil Compétitivité ; Bruxelles, 2 et 3 décembre
2013 : http://www.consilium.europa.eu/uedocs/cms_data/docs/pressdata/en/intm/139846.pdf

7 COM(2014)368 : programme REFIT : situation actuelle et perspective, et SWD(20 14) 192 final/2  : document de
travail des membres de la Commission : accompagnement des documents réglementaires du programme REFIT
situation actuelle et perspective
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Schéma 1-1:vue ddédensemble des travaux
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Structuration Collecte des données Enquéte Entretiens Analyse et reporting
basiques

Source : DTI, Technopolis, EY & VVA Consulting

Rappelons que | 6®valuation a rencontr® des difficult
données fiables et objectives concernant le fonctionnement du principe de reconnaissance
mutuel |l e. Tr s peu doéinformati ons, egparainlgsien dareprisese s sont

et les autorités des Etats membres, les connaissances relatives au fonctionnement du
principe se trouvent généralement a un niveau plutot bas.

Les conclusions et les recommandations de cette évaluation sont présentées ci -apres.

1.1. Efficacité

Loeacic® de | 6application du principe de reconnai ssan
|l aqguelle |l es objectifs du principe de reconnai ssance
des progressions / évolutions importantes les concernant, les réussites et d ifficultés

identifiées, et dans quelle mesure les solutions se sont avérées étre adaptées.

Dans un premier temps dan$dua@lemesupee leaprin®ipewde rec@nnaissance
en tant que mécanisme et moyen a atteint ses objectifs définis . D 6 a p méglemeritadion
n°764/2008, les objectifs de mise en place du principe de reconnaissance mutuelle sont les

suivants

9 assurer la libre circulation des biens sur le marché int érieur ;

9 limiter les barriéres commerciales sur le marché int érieur ; et

1 favoriser la commercialisaton /| 6 ®change des biensmemmasde | es £t

| 6UE.

De mani re g®n®r al e, |l e principe de reconnaissance mu
objectifs. Les r®sultats de | 6anal yse /dj@estionoauires ages S|
et des entretiens ont tous soulign® | 6existence dbun
di fficult®s par rapport ° |l dapplication du principe.
La base de données TRIS 2 i ndi que quden 2014, il y avait pr s d

nouvelles régles tech  nigques. Méme si le nombre a diminué au cours de ces trois dernieres

8TRISsignifie« Technical Regul ation I nformation System (syst me doimxnif ormati on
permet aux entreprises de rester informées des nouvelles réglementations techniques prévues et de participer a

la procédure 98/34 grace a laquelle la Commission et les E tats me mbr es de | BUE peuvent e X ¢
réglementations techniques que les Etats membres souhaitent mettre en place pour les produits (industriels,

agricol es et poi ssons) et |l es services de soci ®t.®s doinf
(http://ec.europa.eu/growth/tools -databases/tris/en/ and http://ec.europa.eu/growth/tools -

databasesi/tris/en/about  -the -9834/the -aim -of-the -9834 -procedure/)
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années, il existe encore un nombre élevé de nouvelles regles techniques potentielles pour
les opérateurs [/ acteurs économiques. Certaines sont entierement justifiées mais le
nombre de notifications reste malgré tout élevé, ce qui peut engendrer un risque de

probléemeslors del 6 application du principe de reconnai ssance
Lé6®valuation i ndieconcere gedi If rexinst i mportants emp°chan
| 6objectif gui est déassurer l'a | ibre éreurcetllaati on d
promotion de la commercialisation des biens entre les Etats membres d e | . 6CeE

barri res cl as s itrueffisace’de la @e@mpnpidsance anutuelle proviennent de

| utilisation et de | a connai snseammbcree sd ue tp rdiun cniapneq upea rd ol i

gue montrent les entreprises pour ce principe. Elles sont définies comme suit :

I manque de confiance dan s les autorités (ce qui comprend aussi les autorités
chargées de la surveillance du marché) des autres Etats membres, ce qui pousse
certaines administrations des Etats membres & ajouter des exigences (ex. tests
supplémentaires) non conformes au principe de reconnaissance mutuelle. Prenons
| 6exemple de |l a classfilfatcaduinetdede nlaveawsdu r obin
deux secteurs, le probleme semble méme étre transfrontalier ;
f mangue de connaissance de | édapplication dl@ princi
parmi les autorités compétentes, notamment en termes de produits innovants. Les
autorités compétentes ne connaissent pas toujours exactement les catégories de

ces produits et ne savent pas si | e princi;pe de re
9 difficu ltés des entreprises a définir si le principe de reconnaissance mutuelle

sdbapplique. Jusqud”™ pr®sent, |l es entreprises et asc

| es proc®dur es de v®rification de | 6application

mutuelle comme étant trop lentes et colteuses. Les discussions avec les autorités

de | érBdmhtr e concernant | 6application (ou non) du

mutuelle peuvent étre longues et bien souvent, la seule solution a ce probleme est
ddbengager une pr tce.@eswacatians anai que le délai pendant lequel les
entreprises ne peuvent pas commercialiser leur produit (ainsi que les opportunités

commerciales perdues) codtent cher aux entreprises. Ces derniéres renoncent
fréqguemment a faire valoir leurs droits e t choisissent de respecter les exigences /
principes spécifiques définis par les Etats membres en question
f manque dbéint ®r °t des entreprises pour | e principe
entreprises analysent donc les exigences nationales et adaptent | eurs produits avant
de pénétrer un marché, sans vérifier | savoir si le principe de reconnaissance
mutuelle sdapplique
9 difficultés pour les points de contact produit et les opérateurs / acteurs
économiques a déterminer les documentations que les entrepri ses doivent

soumettre pour confirmer la commercialisation |égale de leur produit sur le territoire
ddédun aut r enemiiea LCela peut générer des lourdeurs administratives
supplémentaires pour les entreprises si le point de contact produit nbéest pas s
la validité de la documentation et demande la transmission de supports
supplémentaires
1 le dialogue entre les autorités compétentes est trop lent voire incomplet, ce qui

donne fr®quemment lieu ™ |l a transmission en retar
inutiles aux opérateurs / acteurs économiques

1 différences entre les définitions et normes nationales des Etats membres. Cet
obstacle existe dans de nombreux domaines, comme

les produits pour bébés et enfants ;
I ma n g u eacceptation du principe de reconnaissance mutuelle. Dans certains pays

et secteurs, les autorités des Etats membres insistent sur le maintien de leurs
normes nationales etc. , m° me soOi | est clair qgue | e princip:¢
mutuell e devrait (cdappl ngtamment un probl me dan:

produits de construction, comme par exemple en Allemagne et dans une certaine
mesure, en Belgique)
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1 pour ce qui est des moyens ou aspects rendant certains éléments de la
reconnaissance mutuelle plus ou mo ins efficaces que dbéautres, | e
des entreprises et de certaines autorités des Etats membres est un frein important
a la mise en place efficace du principe de reconnaissance mutuelle. Différents points
de contact produit organisent des campa  gnes de sensibilisation pour certains

groupes <cibles dans | e but déam®liorer |l 6efficac
mutuelle. Certains points de contact produit demandent | 6ai de de |
pour mener " bien des campaghnes utdd dénefogpertaat i ons ,
portée des informations. Dans certains Etats membres, des séminaires et

formations sont organisés pour les autorités compétentes et certaines associations

professionnelles. Au Danemark, le point de contact produit a mis en place des lig nes

directrices et consignes spécifiques. Toutes ces initiatives permettent de renforcer

les connaissances sur le principe de reconnaissance mutuelle au sein des autorités ;

mai s il subsiste malgr® tout un manque doéinfor mat
initiatives / projets.

Une bonne pratique a vu le jour lors des entretiens avec les points de contact produit : la

mi se en place dodédun syadtesmmnerpedmettantmi eux infor m®s
résultats des requétes formulées aux autorités dans leur pays. Ce dispositif serait

apparemment préférable au systeme dans lequel les points de contact produit ne

recevraient pas de copie des réponses / décisions ou ne seraie nt pas informés des

résultats.

1.2. Rentabilité
La rentabilité  dépend de la relation entre les ressources appliquées et les résultats atteints.

Ainsi, | 6anal yse per met déindiquer S |l es effets sor
engagés (charges administra tives, et c . ) Dans ce contexte, |l es questi
permettent de savoir si |l es impacts souhait®s ont ®t (
office de rendement intéressant (économique, social ou scientifique) vis -a-vis des colts

impliqués.

Lors des échanges sur la portée de réalisation des effets a un colt raisonnable , il est

possi bl e de voir guden t h®ori e, S i | e principe de
parfaitement, les effets du principe devraient étre atteints sans que les entreprises ndéai ent

a évaluer les regles techniques nationales. Cela est vrai si  les produits des entreprises ne

tombent pas sous le régime des exclusions du principe de reconnaissance mutuelle. Dans

l es faits), un grand nombre dbéent r eperceséauatbresvParont | n®v |
ailleurs, les autorités nationales exigent souvent que les tests soient répétés ou des

preuves suppl ®mentaires, si, par exempl e, un i ngr ®di
produit. Cela augmente aussi les colts pour les opérateurs / acteurs économiques.

Dans le cadre de la présente évaluation, les charges administratives indiquées par les

parties prenantes renvoient avant oula adn-applichtibnaqup!l i cati o
principe. Aucune des char gefsitdmkl miseeo placeRla grincipdet ai t | e
tant que tel.

Déautre part, |l es exi gences pmpdutsont relatigemgnoblimittéessL,ade cont ac:

principale lourdeur administrative identifiée lors des entretiens des points de contact
produit associée a la mise en place du principe de reconnaissance mutuelle était que les
réponses aux opérateurs / acteurs économiques et / ou aux autres points de contact

produit devaient étre traduites en anglais . Ce point peut sbav®rer °tre
autorités co mpétentes qui ne sont pas habituées a communiquer en anglais et faire office
de frein pour les points de contact produit si la réponse comprend de nombreux termes

techniques. L e reglement sur la reconnaissance mutuelle a déja mentionné la possibilité
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do @tla r un syst me ®l ectroniqgue pour |l es ®changes dbo6
contact produit , et le systeme IMI pourrait devenir un moyen de limiter cette charge.

Les lourdeurs administratives classiques associées a la mise en place du principe de

re connaissance touchent avant tout les entreprises. Ces charges sont généralement en lien

avec les exigences des différents Etats membres en matiére de tests nationaux, méme si le

principe de reconnai ssance mutuell e doi t sauwpplique
entreprises en raison de | éapplication incorrecte du
sont pas proportionnelles, mais le probléeme est que la seule alternative pour que les

entreprises est dbéaller devant | es t origtbrope. #auxun ce qui
grand nombre ddentreprises, il nbéest pas int®ressant
techniques avec les autorités des Etats membres (trop cher et trop long), et elles préférent

tout simplement respecter leurs exigences. Dans certai ns cas, lorsque le marché reste

limité, les entreprises ont choisi de ne pas pénétrer le marché en question. Les codts et les

contraintes administratives ont des effets particulierement néfastes sur les PME car elles

sont souvent moins en mesure que les gr andes entreprises de contrecarrer les exigences

des autorités des Etats ~ membres non conformes au principe de reconnaissance mutuelle ;

il y a plus de chances que les PME acceptent tout simplement de se plier aux régles ou de

renoncer au marché en question.

Pour ce qui est des aspects les plus efficaces [/ inefficaces de la reconnaissance mutuelle en
termes de ressources mobilisées , les entreprises trouvent que les exigences en termes de

tests nationaux dans des secteurs ou le principe de reconnaissance mutue lle devrait
sOappl isaptuen aspect tres lourd (en termes de ressources) et témoignent du
fonctionnement inadapté du principe de reconnaissance mutuelle. Ces colts sont souvent

treés présents dans le secteur des produits de construction. Les codts direct S associés aux
nouveaux tests peuvent aller de plusieurs centaines d
déeuros, en fonction du produit. Sans oublier I e temp
résultats des tests et la répétition des procédures de tests qui sont fréqguemment exigé s.

Les réglementations strictes dans certains Etats membres, notamment dans le secteur des

aliments enrichis, ferment aussi les marchés en question a certaines entreprises, sauf si

ces derni res accept enduitsduéx axipanpes lecalesl eur s pr o

Pour les points de contact produit , il est tr s souvent complexe doéint
comme | e fait gue | éefficacit® cibl ®e du principe de
ressources engagées. La procédure et les exig ences sont définies en fonction du produit

concerné. Cependant, certains points de contact produit soulignent que les procédures
dbéautorisation sont g®n ®r al e me gourmahdess » pnl tarses da f f i ci | e
ressources. Nombreux sont les points de con tact produit a se plaindre du manque de

ressources (personnes) disponibles pour leur fonction, ce qui a des répercussions négatives

sur | 6efficacit® du processus et accentue | es retards.
La Commission a publié plusieurs directives /grandes | i g rpkcationdw principedda p

reconnaissance mutuelle. Néanmoins, un certain nombre de points de contact produit
demandent tleb ala dGmmmission et aimeraient recevoir des explications

supplémentaires sur le principe applicable aux autorités nationales et opé rateurs / acteurs

économiques, notamment par rapport aux problémes de ressources susmentionnées.

Il existe aussi des  bonnes pratiques . Plusieurs points de contact produit essaient de faire

partet d®changer | eur expertise sur | d6application du pri
avec les autorités compétentes et méme parfois avec les associations professionnelles.

Cette d®marche est possible par |l e biais de s®minaire:
moins un Etat membre. Lorsque les autorités compétentes sont bien informées de

| 6application du principe de reconnaissance mutuel |l e,
demandes non justifi ®es, comme | 6organi sati on de no

contraintes et charges pour les entreprises. De la méme maniére, si les connaissances des
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problématiques du marché int érieur sont mutuali s®es, | 6expertise disp
de contact produit sera supérieure, ce qui simplifie également les choses pour les

opérateurs / acteurs économiques.

La mise en copie des points de contact produit dans les échanges et correspondances avec

|l es entreprises sur ce th me pourrait °tre une mani
garantir que les informations sur son util isation soient transmises aux points de contact

produit avant | es proc®dures dobéautorisation, /doardesrs pour au

administratives pour les ministéres concernés.

1.3.  Recommandations
Une meill eure gestion de | 6éracpnndiscaoce mutuelle du principe de

Les points de contact  produit doivent pouvoir étre plus actifs dans la gestion et le suivi de

la mise en place du principe de reconnaissance mutuelle. lls pourraient avoir a assurer un

suivi des opérations avec les autorités compét entes et prendre en charge les travaux de
coordination. Cela permettrait ®gal ement , dans certa
globales grace a des financements supplémentaires, de meilleures connaissances etc.

L a mi s e en pl ace doéun m® cdea rdénomrer plpse facitenéent ant la

commercialisation légale et sans risque » pour les opérateurs  / acteurs économiques

Il serait intéressant et judicieux de concevoir un mécanisme qui permett rait aux

opérateurs / acteurs économiques de prouver que les produits qubdils commerci al
déja en vente dans leur Etat membre ddorigine. Cela all ®agrgesai t |l es
administratives pour les points de contact produit et les opérateurs / acteurs économiques.

Ce mécanisme pourrait par exemple avoi r la forme doébun manuel (distri bud
de contact produit) o u d denayctopédie en ligne sur la reconnaissance mutuelle ». Ces

deux supports pourraient se baser sur les principes / consignes déja en vigueur dans le

cadre de | 6 a pppicipecda redormaissathae mutuelle.

Mei |l |l eur aper -u de | 6ampl eur du probl ~ me déapplica
reconnaissance mutuelle, notamment dans les PME

Un grand nombre dbéentreprises, associati ongrodpitr of essi o
néont qgue peu de connaissances sur | 6ampl eur du pro
principe de reconnaissance mutuelle, et les réponses regues par les entreprises sur ce

théme sont trés variées. Il est donc conseillé de discuter avec elles (notamment le s PME)

de |l a gravit® et des probl mes de gestion associ ®s

reconnaissance mutuelle.

Assurer une meilleure communication /[ un meilleur dialogue entre les autorités

compétentes

Afin dbéam®liorer | e dtoriged aompétentes notamment lpar sappart au

probl me de |l angue, la Commi ssion devrait ®t udi er | @

systéme IMI comme outil de communication. Par ailleurs, il est recommandé que les points

de contact produit soutiennent | es autorités compétentes dans les opérations de suivi et

proposent | eur aide si n®cessaire. Cela pourrait fair
mission des points de contact produit .

Assurer une meilleure communication [/ un meilleur dialogue entre les autorités
compétentes et la Commission

Les systémes de points de contact produit dans les Etats membres pourraient étre
paramétrés de maniére a ce que les points de contact soient informés des décisions,

notamment en recevan t des copies des décisions prises par les autorités compétentes.
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De plus, les fonctions et activités associées aux thématiques | problématiques du marché
intérieur au sein des admi ni s tmemabteipourraent @tee regréupéesa gour
crécerune mei |l |l eure dynamique, synergie et un seull point

acteurs économiques.

Les systémes de points de contact produit dans les Etats membres pourraient étre

paramétrés de maniére a ce que les points de contact soient informés des déci  sions,

notamment en recevant des copies des décisions prises par les autorités compétentes.

Cette structure exigerait | a mise en place dbdébun cadre
contact produit et leurs obligations vis -a-vis des autorités compétent es. Il est donc
recommand® dbéenvisager | 6application dbébun cadre plus
fonctionnement des points de contact produit au niveau des Etats me mbr e de | 6 UE.

En outre, il est conseillé de regrouper les fonctions et activités ass ociées aux

problématiques / thématiques du marché int  érieur au sein des administration
membre concern® pour cr®er une meilleure dynamiqque, S

pour les opérateurs  / acteurs économiques.

Harmonisation de certains se cteurs

Anal yser |l es secteurs dans | esquel s | 6har moni sati on
techniqgues et | éapplication incorrecte du principe de
les contraintes pour les opérateurs | acteurs économiques. Cette éva luation concerne

not amment un domaine en particulier, ) savoir | 6eau
construction.

Campagnes de sensibilisation

Organiser des campagnes de sensibilisation destinées aux entreprises, autorités régionales

et nationalesainsiq udaux associations professionnell es.
La Commission Européenne pourrait jouer un r6le actif dans les campagnes de
sensibilisation auprées des autorités régionales et nationales. Cela pourrait par exemple étre

effectué

9 en rédigeant des supports de formatio n / information ;

1 en mettant a disposition des informations faciles a comprendre pour les
opérateurs / acteurs ®conomiques sur ce quobest Il a recor
application (et en fournissant des exemples précis) ,etc. ; et

1 enparticipantadesé v®nements et r®unions Mmembréd @estmésl | e de |
" certains secteurs sp®cifiqgues commeprdsemtant onstr uc

certains probl mes), not amment pour sbéassurer que
mutuelle et son application soient correctement expliqués, et montrer que
| 6application i ncorrecte du principe peut deveni
européenne.

Ainsi, les points de contact produit pourraient étre chargés des campagnes de

sensibilisation ciblées pour certains ty pes dbébentreprises.

Enfin, les campagnes de sensibilisation destinées aux entreprises et associations
professionnell es pour r aieatantque @ateforme.y er sur EE

Lé®valuati on a maaidns $écifigues podreient étre prises dans différents

secteurs

Prenons | 0 e xprooyitd de codseugtion (le secteur non harmonisé en général et

| 6eau du robinet) elt 6 all @ me o pretamnem des aliments enrichis.

Comme |l e pr®cise | 6®valuati on, eslsgdearp des praduitsedle ®c on o mi q

construction et de | 6alimentation ne fait aucun dout
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toutefois de mani re r®p®t®e qubdils sont probl ®mat i c
| 6application incorrecte dugenutudlenengeqdeait désecolisgpauo nnai ssan
les entreprises (exemples indiqués dans les entretiens qualitatifs menés avec les

entreprises et au cours des enquétes ).

Les fertilisants, les classifications de navires / bateaux, les produits pour bébés et enfants

font partie des secteurs présentant des problemes. Cependant, les indications portant sur

| 6®t endue du poids ®conomique pour | es entreprises s
quantifier de maniére générale. Néanmoins , ces secteurs présentent une import ance

économique globale moins importante que les domaines des produits de construction et de

| 6al i mentati on.

De plus, un certain nombre de problemes sont communs a différents secteurs. Cela

concerne notamment | es probl mes | ia@picatiaruda pripcip@ dui t s i n
de reconnaissance mutuelle dans ces cas précis. Le tableau 1 -1 présente une vue
débensemble des secteurs et types dbébobstacl es.

Tableau 1-1:vue dbéensemble des secde@®abst &dl ey pes
Secteurs
Types dbdéobstacles

Difficultés Demande de
Manque de A
pour les . Manque de tests Différences au Manque
. connaissan . : )
entreprises, dialogue nationaux niveau des
ces du .
absence entre les dans le normes tion du
doéapplig RM i acteurs domaine du nationales des principe de
du principe e R concernés principe de Etats membres RM
de RM P RM

Manque de

Manque |connaissance
du principe
de RM i principe de

autorités
compétentes

Construction

i eaudu X X ([‘Jérr?gzlr)n €
robinet g
Construction
i secteur
non X (surtout en
. X
harmonisé Allemagne
de maniére
générale
X (probleme
général, mais
surtout au
Aliments Danemark, en
" X
enrichis Espagne
présentant des
normes tres
strictes)
Fertilisants X X
Classification
S Qes X X
navires /
bateaux
Produits Al IRy -
A Uni dispose de
pour bébés X Bl el
et enfants gles p
strictes)
Produits
innovants
(différents s i
secteurs)
Intersectoriel X X X X X
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2. INTRODUCTION

In December 2013, the Conclusions on Single Market Policy, adopted by the
Competitiveness Council, recalled that to improve framework conditions for businesses and
consumers in the Single Market, all relevant instruments should be appropriately
employed, including harmonisa tion and mutual recognition. °

By mid -2015, the Commission is to report to the Council on the sectors and markets where

the application of the principle of mutual recognition is economically most advantageous,

but where its functioning remains insufficient or problematic. *° To this end, the Commission
wishes to carry out an evaluation of the functioning of the principle of mutual recognition

and the way it is applied by Member States. It is thus the objective of this evaluation to

assess the shortcomings and possible ways to improve the application of the principle of
mutual recognition by taking stock of the current status quo across Europe. In addition,

this evaluation is also linked to the Regulatory Fitness and Performance (REFIT)
Programme .*

The European Commission, Directorate General for Internal Market, Industry,
Entrepreneurship and SMEs, has commissioned Danish Technological Institute, in
cooperation with Technopolis and VVA, to carry out an evaluation of the application of the
principle of mutual re  cognition of goods. The request for this evaluation emerges from the
2013 Conclusions on Single Market Policy, adopted by the Competitiveness Council. The
evaluation was initiated on 1 July 2014. Data has been collected through surveys and
interviews betwe en October 2014 and March/April 2015.

This report is the final report, reporting on all of the collected data and the full analysis,
findings, conclusions and recommendations.

2.1.  Objectives of the study

The specific objective of the study is "assessing whethe r and to what extent the application
and enforcement of the principle [of mutual recognition] by the national authorities is

correct and to consider possible ways it can be both ensured and enhanced" . The specific
objective will contribute to helping the C ommission to identify sectors and markets where

the application of the principle of mutual recognition is economically most advantageous,

but is still insufficient or problematic.

More specifically, in accordance with the Task Specifications, the evaluati on should answer
questions (evaluation questions) pertaining to the effectiveness and efficiency of the
principle of mutual recognition:

Effectiveness

I To what extent has the mutual recognition principle achieved each of its stated
objectives as a mechanism and means? (The aim of the regulation is to strengthen
the functioning of the internal market by improving the free movement of goods
(Regulation (EC) No 764/2008, Art. 1)

® Conclusions on Single Market Policy, Competitivene ss Council meeting; Brussels 2 and 3 December 2013:
http://www.consilium.europa.eu/uedocs/cms_data/docs/pressdata/en/intm/139846.pdf

10 1pig

1 COM(2014)368: Regulatory Fitness and Performance Programme (REFIT): State of Play and Outlook and

SWD(2014) 192 final/2: Commission Staff Working Document: Accompanying the document Regulatory Fitness
and Performance Programme (REFIT): State of Play and O utlook
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I What are the barriers to effective mutual recognition?

i Are there any aspects/means/actors that render certain aspects of mutual
recognition more or less effective than others, and T ifthere are 1 what lessons can
be drawn from this?  How were the objectives achieved?

Efficiency

1 To what extent have the effects been achieved at a reasonable cost?

1 To what extent is the administrative and regulatory burden created by the
implementation of the principle of mutual recognition considered pro portionate for
stakeholders and other relevant actors (Member State authorities, etc.)?

I What aspects of mutual recognition are the most efficient or inefficient, especially in
terms of resources that are mobilised by stakeholders during the different phase s of
the process?

I What good practices can be identified?

1 How can costs/the administrative burden be reduced?

1 To what extent can measures be taken to improve the positive effect of mutual
recognition on the free movement of goods and what measures would the se be?

Finally, the evaluation should provide forward -looking recommendations on measures
that would render mutual recognition more effective as a means to achieve its stated
objectives. To the extent possible, these recommendations should be formulated wi th

regard to specific  sectors and present advice on how the application of the principle of
mutual recognition can be improved:

1 What, if anything, can be done to render mutual recognition more effective as a
means to achieve its stated objectives?
1 How can any barriers to effective mutual recognition be overcome?
In addition to the evaluation questions, a number of specific tasks and objectives were
outlined in the Commi ssionds Task Specifications
tasks were:
Directorate -General for Internal Market, Industry, Entrepreneurship and SMEs 2015
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TASK 1: Collection and processing of information on how the principle of Mutual
Recognition functions in the EU Member States

1 Awareness of the principle of mutual recognition among interested parties

9 Dialogue between competent authorities & Dialogue between co mpetent authorities
and the Commission: The natification policy of the Member States

9 The risk for enterprises that their products will not get access to, or will have to be
withdrawn from, the market of the Member State of destination T The role of prior
authorisation procedures and testing methods

9 Legal uncertainty about the scope of the principle of mutual recognition

Task 2: Typologies of obstacles and their impact on specific sectors and markets

Details and objectives for these tasks can be found in Ann ex C to this report.

2.2.  Scope of the assignment

As set out in the Task Specifications, the scope of the evaluation encompasses the overall
evaluation of the application of the principle of mutual recognition by the Member States.
The aim is therefore to assess shortcomings in the application of the principle and present
possible ways of enhancing the application of the principle. This also means that the
regulation is not being evaluated as such. However, its application in a broader perspective
and the e ffects of an insufficient application of the mutual recognition principle on
economic operators and the internal market as a whole are being examined.

In particular, the evaluation will focus on the aspects of effectiveness and efficiency.
Effectiveness is the extent to which the objectives of the mutual recognition principle have

been achieved or whether there has been significant progress towards them, what
successes and difficulties have been identified, and to what extent the solutions chosen

have prove d appropriate. It should also identify whether any external factors have had a
significant negative or indeed positive impact, with the aim of isolating the effects of the

mutual recognition principle from other factors. Efficiency denominates the relation  ship
between the resources and the results, and sets out to answer if the effects obtained are
reasonable, compared to the costs (administrative burdens, etc.). Thus, questions address

whether impacts have been achieved, at what cost, and if this represent s a good return
(economic, social or scientific) on the costs concerned.

The evaluation is based on a combination of data sources and data collection tools, which

include a literature review, statistical data, several web -based questionnaire surveys
among different target groups, and in -depth interviews (in person or on the telephone)
with Member State and European -level stakeholders.

2.3.  Structure of this report

Chapter 3 describes the research methodology in more detail. This is followed by Chapter 4
that pr esents the mutual recognition principle, its background, aims, key concepts and
application based on a review of the literature in the field.

Chapter 5 presents the results of the data collection and the analysis, i.e. the evaluation

findings. Chapter 6 co ntains the conclusions and recommendations based on these
findings.
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Finally, the annexes provide a list of the reviewed literature (Annex A), a list of explorative

interviews and of the interviews with the national associations (Annex B) 12 "an overview of
the evaluation questions and indicators, which formed the basis for the evaluation (Annex

C), and finally a number of short company cases based on the company survey and follow

up interviews (Annex D).

12 The Product Contact Points (PCPs) were also interviewed. A list of the PCPs can be found here

http://ec.europa.eu/growth/tools -database s/tris/en/contact/member -states -list - of -central -units/
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3. RESEARCH METHODOLOGY

This section sets out the methodological approach that has been applied to the evaluation
objectives and the corresponding task requirements.

The methodology has combined desk research, focusing on existing textual and statistical

sources, with a survey and qualitativ e interviews. This mix has allowed the team to
triangulate the results of the different analytical steps. Figure 3-1 presents an overview of
the work carried out in t he project.

Figure 3-1: Overview of work

Source: DTI, Technopolis, EY and VVA Consulting

3.1. Literature review and analysis of publicly available statistics

The literature review comprised a review of existing business and academic literature on
the non -harmonised areas in the EU internal market. Annex A contains a full overview of

the assessed literature. In addition, the evaluation team has assessed and analysed
publicly available statistics from e.g. Eurosta t and the OECD. This review aimed at gaining
an initial overview of possible barriers and issues involved in the application of the mutual
recognition principle as well as providing a good understanding of the available types of

data, which were discussed in further detail ~ during the surveys and qualitative interviews.

3.1.1. The macro context

The Eurostat database provided data on the macroeconomic context, including:

increases or decreases inintra  -EU trade in terms of sectors and markets;
unemployment rate;

inflation;

EU exports by sector; and

1 EU imports by sector.

= —a —a -

By using the above -mentioned quantitative context measures as a point of departure, it
was investigated if Member States with a high share of cases/issues related to the
application of the mutual r ecoghnition principle shared a similar macroeconomic context.
Clearly, the crisis dynamics were unleashed by factors that had nothing to do with mutual
recognition (or the application thereof), but the macroeconomic factors will be used to
investigate if au thorities in countries hit particularly hard by the crisis behave in a different
way with regards to the application of the mutual recognition principle for certain product

categories. Among the questions posed were, OIlto some
particularly hard by the financi al crisis tend to fi
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high levels of e.g. unemployment affect the application of the principle among Member
States?d By integrating the quantit avhliatoe, thEteamost at i N
seeks to shed light on these kinds of questions.

3.2.  Exploratory interviews with Commission officials and
representatives of European business associations

The evaluation team has conducted ten exploratory interviews with or received writte n
feedback from Commission officials and representatives of European business associations

(see list in Annex B). The aim of these exploratory interviews was to gather information on

the application of the mutual recognition principle and cross -European in formation on the
challenges regarding the application of the mutual recognition principle and the areas

where the problems are most pronounced. The interviews took place between August 2014

and December 2014.

3.3. Surveys targeting different stakeholders affec ted by the mutual
recognition principle

The objective of the questionnaire surveys was to collect quantitative information on the
application of the mutual recognition principle in the Member States. Four different surveys

were launched on 9 October 2014 and completed on 5 January 2015. These were a
company survey, a survey of national business associations 13 a survey of national sector
associations, and a product contact point survey. The surveys for the business and sector
associations contained almost i dentical questions. In the subsequent analysis, these are
grouped together. They are also presented together in Table 3-1. The company survey and
the survey of nationa | business organisations and national sector organisations were
conducted in English, French, German and Spanish.

An overview of the distribution of the responses to the four surveys is presented in Table
3-1.

¥ d9National business a s s secioradssodations) typicalle functioning ss national umbrella

organisations for sector  -specific associations etc.
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Table 3-1: Overview of the four questionnaire surveys (business and sector organisation
surveys presented together

Number of respondents across countries

National
business and
Member State FCR 14 sector Company survey
survey association
surveys
Austria - - 5
Belgium 1 1 12
Bulgaria - 1 -
Croatia 1 1 1
Cyprus 1 - -
Czech Republic 1 1 5
Denmark 1 2 13
Estonia 1 1 -
Finland 1 - 1
France - - 12
Germany - 1 14
Greece 1 - 1
Hungary 1 = -
Ireland 1 - -
Italy - - 1
Latvia 1 - 5
Lithuania 1 - 21
Luxembourg 1 - -

14 The PCPs from Austria, Bulgaria, Fran ce, Germany, ltaly and Spain did not submit any responses to the

survey. However, the PCPs in Austria, Bulgaria, France, Germany and Spain were subsequently interviewed,

meaning that input is only lacking from Italy. The Italian PCP was approached, also wi th the help of the
Commission, but the evaluation team was informed that the PCP is not involved in the application of the mutual

recognition principle and as such did not have any input on the topic. Of the EFTA countries, PCPs from
Liechtenstein and Norw  ay participated. Portugal and Romania are both represented twice in the survey (as they

have several PCPs).
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Number of respondents across countries

National
business and
PCP
Member State 14 sector Company survey
survey o
association
surveys
Malta 1 1 -
Netherlands 1 - 7
Poland 1 1 2

Portugal 2 1 36

Romania 2 - 1

Slovakia 1 - -

Slovenia 1 - -

Spain - 1 4

Sweden 1 2 7

United Kingdom 1 2 22
EFTA Country AN, i )
LI)

EU Level - 4 -
Member State - - 29
name missing

Total 26 20 199
Source: Questionnaire surveys among product contact point s, national business and sector associations, and

companies, running from 9 October 2014 to 5 January 2015

3.3.1. National business and sector organisations (umbrella organisations targeting a
broad range of sectors)

This survey aimed at gaining a broad picture of the burdens and costs that enterprises may
experience and identifying areas where problems may exist. The team c¢ ontacted one
business association per Member State. The business associations have generally not put a

high priority on responding to the survey, which is interpreted as a) the associations are

not monitoring the subject, or b) that enterprises rarely appr oach their business
associations with these kinds of issues. However, the business associations that have
answered the survey and many of those that have participated in an interview have

provided us with valuable input and company examples. The same impre ssion applies to
the national sector organisations. In addition, Business Europe has approached numerous

business associations for their input to the evaluation, and some associations may have felt

that this input was sufficient.
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The national sector organi  sations represent the sectors in which the majority of decisions,
requests for information and complaints arise (as indicated in the Terms of Reference).
Some of these sectors were covered by the national business organisations. The sector
associations tha t received the survey represented food, construction, fertilisers,
automobiles, and electrical products in the Member States. The questionnaire used here
closely resembles the one used for the above -mentioned business organisations.

For both national busi  ness and sector organisations, only a minority of sectors and Member
States are represented in the surveys. All received weekly reminders to participate in the
survey and the business associations were also contacted by telephone. The participating
organis ations are represented by 10 national business associations, five sector associations
in the food industry and three sector organisations representing the railway sector (the
latter are all at the EU Level).

3.3.2. Companies

1 The company survey was requested by t he client during the inception phase of the
evaluation. Due to budget and time constraints, the outreach of the survey was limited.
In order to carry out the company survey with only a limited budget, the national
business and sector organisations were ask ed to disseminate the survey questionnaire
to their individual member companies to the extent possible. Thus, it has not been
possible to control any bias in the sample with respect to:

9 country representation;
9 sector representation; and
I company size.

Becau se business associations sent out the questionnaires, it was not possible for the
contractor to follow up with companies to ensure a greater response rate. It should be
noted, however, that many business associations have been very cooperative in sending
out the survey to their individual members.

As expected, the survey did not result in a representative sample, and all results should be
interpreted with this in mind. Nevertheless, the responses do provide some indication of
how companies perceive the appl ication of the mutual recognition principle and of the
potential costs for companies in Member State that do not comply with the mutual
recognition principle.

In total, 447 companies have accessed the online survey. Of these, 199 companies
completed the su rvey, either fully or partially. The majority of participating companies only
completed the survey partially.

With respect to geographical coverage, there is significant geographical bias, which was
unavoidable due to the constraints described above. Comp anies from Portugal (36), the UK
(22) and Lithuania (21) are significantly overrepresented in the survey, while there were

no responses from nine EU Member States or from any of the four EFTA countries (cf.

Table 3 -1 above for details).

Large companies are overrepresented in the survey, while small companies are
underrepresented. Large companies only ma k e
population. . However, in this survey, 29% of the participating companies were large
companies with more than 250 employe es, 26% were medium  -sized companies with 50 to

15E.g. http://ec.europa.eu/enterprise/policies/sme/facts -figures -analysis/index_en.htm
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250 employees and 27% were small companies with 10 to 49 employees. Micro companies
with less than 10 employees accounted for 18%.

3.3.3. National product contact points

I The aim of the survey among product contact po ints was to help identify issues in
the legal framework, to gain an understanding of whether there are some sectors
that are particularly O6problematicd in the <count
further dialogue with other product contact points and the C ommission, etc., might
be necessary.

I The product contact points (or the co -ordinator, where there are several product
contact points) are typically located within the ministry responsible for
industry/business and the internal market. The product contact points have a
coordinating function (a  t least with respect to notifications) and are thus in the best
position to have an overview of the application of the mutual recognition principle in
their country. Other Member State authorities responsible for applying the mutual
recognition principle i n their field have a narrower domain (e.g. sectoral, or
regional). This means that none of these authorities will have a good overview of
the general (cross -sectoral, national) situation pertaining to the application of the
mutual recognition principle in the Member State.

Not all product contact points across Member States participated in the product contact
point survey (cf. the footnote to Table 3-1). In general, t he team put much effort into
ensuring a high level of response from all survey target groups. The team followed up with
phone calls to the product contact points and national business associations to gain a
higher response rate and set up qualitative inter views. For the vast majority of product
contact points, this approach was successful. However, for the business associations, the
response rate in the survey remained rather low.
Explanations for the relatively low response may be:

9 that business and secto r organisations do not monitor mutual recognition closely;

9 that companies do not approach the business and sector associations when they
experience problems;

9 that business associations have already given input to Business Europe;
9 that companies are notco  ncerned with the mutual recognition principle; or

9 that companies experience problems with the free movement of goods in the
internal market, but do not link these problems to the principle of mutual
recognition and therefore do not know that their problem  falls within this area.

3.4. Qualitative interviews

Following the survey, the evaluation team carried out qualitative interviews with national

business associations and product contact points in each Member State. The objective of

the qualitative interviews wa s to shed more light on the implementation of the mutual

recognition principle in the Member States, in parti.
such as notification practices (or lack thereof). The interviews were conducted with the

same person who re sponded to the survey, to the extent possible (in a few cases the

interview was referred to a colleague).

An overview of the distribution of the interviews is presented in Table 3-2.
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Table 3-2: Overview of the qualitative interviews with product contact points and business
associations

Number of respondents across countries

National business and sector

Member State PCP interviews o .
association interviews

Austria 1 1
Belgium 1 1
Bulgaria 1 1
Croatia 1 1
Cyprus 1 1
Czech Republic 1 1
Denmark 1 1
Estonia 1 1
Finland 1 1
France 1 1
Germany 1 1
Greece 1

Hungary 1

Ireland 1 1
Italy - 1
Latvia 1 1
Lithuania 1 1
Luxembourg 1 1
Malta 1 1
Netherlands 1

Poland 1 1
Portugal 2 1
Romania 1 1
Slovakia 1
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Number of respondents across countries

National business and sector
association interviews

Member State PCP interviews

Slovenia 1 1
Spain 1 1
Sweden 1 1
United Kingdom 1

EFTA Country

Total 27 23

Source: Interviews carried out by DTI, Technopolis, and VVA taking place from 19 -11-2014 to 21 -04-2015
(potentially longer)

The evaluator has been in contact with product contact points in all Member States except
Italy. As for the Italian product contact point, the team was informed by the contacts at
the Italian Ministry (pro  vided by the Commission) that they do not deal with the mutual
recognition topic, and that they were not aware of other authorities in Italy that we could
contact.

The evaluator has repeatedly contacted business associations in all Member States and

approa ched them for an interview. Some business associations monitor the application of

the mutual recognition principle closely, and they have provided us with valuable insights

into the problems and the benefits of the mutual recognition principle. Others do n ot
monitor the application of the principle closely and/or have not heard about problems from

their members, but agreed to an interview. The last (small) group of business associations

did not monitor the application of the mutual recognition principle, ha d not heard about
problems in the field from their members, and consequently did not feel that they were in

a position to contribute. In these cases, we have attempted to contact sector associations

that may provide insight into the field, but in some case s, it was not possible to identify a
sector association either that could provide information, as the mutual recognition principle

was not monitored.

The companies have been asked to put a figure on the cost of the incorrect application of

the mutual reco gnition principle for their company. Very few companies have been able to

do so. The main reason seems to be that companies adapt to the requirements from the

Member State in question and test their products/withdraw from the particular market/do

not enter the market. They do not spend time on calculating what the costs of the situation

might be. Similarly, none of the business associations that we have interviewed have these

cost figures, either because they have not asked the companies specifically about this, or
because the companies cannot put a figure on it.
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4, THE MUTUAL RECOGNITIO  NPRINCIPLE T ALITERATURE STUDY

4.1. Background

The mutual recognition principle has gained substantial importance in the EU and Member
States, particularly in the internal market area. '® The principle sets out to establish free
movement, an obligation that is incorporated in the Treaty on the Functioning of the
European Union . Free movement implies the right for EU economic agents (and natural
persons) to move goods (or services) i nto any national market in the EU, i.e., to have
unhindered market access. '

Mutual recognition originated as a response to the so -called free movement of goods -
trlemma (see Figure 4-1).

Figure 4-1:The free movement of goods -trilemma

Art. 34, TFEU prohibition
"all measures having equivalent
effect”

Art. 36, TFEU derogation (from Art. 114, TFEU harmonisation
Art. 34), plus derogations via (when necessary for the IM
case-law Art. 34 and only proportionate)

Source: Pelkmans (2012)

The Treaty provides for three ways of regulating free movement of goods, i.e. prohibition,

derogations, and  harmonisation. However, none of these fundamental treaty provisions

was working optimally. The so -called trilemma was as follows: Art. 34 (which relates to

intra-EU i mports and prohibits 6équantitative restrictions
effects between Member States ') could not stand alone, as this would erase the capacity

of Member States to regulate, if only for correcting or overcoming market failures. Art. 36

(which provides for derogations to the internal market freedoms of Articles 34 and 35 TFEU

that are justified on certain specific grounds 19 could not be relied upon solely either since

too many derogations would undermine the common market idea. Art. 114 (allowing for
approximations/harmonisation of Member State laws regarding the intern al marke
not the only solution either as it would result in having a large EU regulatory regime,

t %) was

6 janssens (2013): The principle of mutual recognition in EU law

1 pelkmans (2012): Mutual recognition: economic and regulatory logic in goods and services

18 European Commission (2010): Free movement of goods - Guide to the application of Treaty provisions

governing the free movement of goods
¥ European Commission (2010): Free movement of goods - Guide to the application of Treaty provisions

governing the free movement of goods
20 http://feur -lex.europa.eu/legal -content/EN/ ALL/?uri=CELEX:12008E114
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resulting in a de -facto centralisation with all the costs that this would entail. 1 |n addition,

national technical rules were often allowed, which was h indering the free movement of
22

goods.

Something else was needed that would protect the free movement of goods, which needed

to be ensured by stringent prohibitions of the array of regulatory barriers. In an important
judgment, the ECJ ruled in the Dassonv ille?® case that regulatory barriers include trading
rules that are capable of hindering, directly or indirectly, actually or potentially, intra
Community trade. ?* This strict prohibition is balanced by derogations for Member States,
which need to be respect ed at EU level. Mutual recognition is one critical principle
disciplining the derogations of Member States, so that free movement (often) prevails

and the Dassonville case is therefore an important judgment in the history of mutual
recognition.

25

Today, th e literature provides evidence of three different ways of achieving free movement

of goods. These are liberalisation, harmonisation (sometimes also called approximation)

and mutual recognition. Liberalisation refers to imposing free movement by prohibiting
Member States from intervening in cross -border trade. Harmonisation is the adaptation of
national laws so that cross  -border trade is no longer hindered. Finally, mutual recognition
refers to the situation where a good entering one Member State from anothe r EU country
must be allowed unhindered access, even if the detailed specifications in the relevant

domestic regulation differ from those in the country of origin, as long as the regulatory

objectives are equivalent. From a narrow regulatory point of view, the importing country
recognises the regulatory regime of the exporting country, so to speak. Because the

principle has general application for the internal market, this recognition is mutual. 2

Also outside the EU mutual recognition is increasingly used as a more flexible approach to
handling different regulatory regimes across borders than harmonisation. This shift is
partly due to a recognition that frictions generated by regulatory divergences result as
much from diverging enforcement and implementatio n efforts as from differences in the

regulations and standards themselves. 2

2L pelkmans (2012): Mutual recognition: economic and regulatory logic in goods and services

22 janssens (2013): The principle of mutual recognition in EU law

23

In the Dassonville case, Gustave and Benoit Dassonville imported Scotch w hiskey into Belgium from France,
where no certificate of authenticity existed. The Belgian authorities asked for a certificate of authenticity, and the
ECJ rules that this was seen as a trade restriction, as the certificate was not needed in France. JUDGME NT OF 11.

7.1974 & CASE 8/74

24 pelkmans (2012): Mutual recognition: economic and regulatory logic in goods and services and Jannsens: The

principle of mutual recognition in EU law
% pelkmans (2012): Mutual recognition: economic and regulatory logic in goods and services
% pelkmans (2003): Mutual recognition in goods and services: An economic perspective

27 oECD (2013): International Regulatory Co -operation: Addressing Global Challenges, OECD
Publishing.
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4.2.  The principle of mutual recognition

Mutual recognition applies to products that are not subject to EU harmonisation legislation,

or to aspects of products falling outside the scope of such legislation .?® Recently, it has
been estimated that approximately 25% of intra -EU trade is in the non -harmonised
product area. 2° However, it is quite difficult to judge whether this figure is correct today. A

figure of around 20% has often been mentioned since 2007, but always citing the same

source (Copenhagen Economics). ¥

The concept of mutual recognition was developed based on t he Cassis de Dijon

judgement. 3 The judgment, delivered by the Court of Justice, made it clear that in

principle, a product lawfully marketed in one Member State must be admitted to the

market of any other Member State. This is called the origin principle a nd is true even if the

product is produced according to technical or quality requirements that differ from those

i mposed on t he Me mber St ateobs domestic product s. w
satisfactorily' fulfils the legitimate objective of a Member Sta te's own rules (public safety,

protection of the consumer or the environment, etc.), the importing country cannot

prohibit its sale in its territory by claiming that the way it fulfils the objective is different

from that imposed on domestic products. 32

Mutual recognition applies to products, which are not subject to Community harmonisation
legislation, or to aspects of products falling outside the scope of such legislation. According

to that principle, a Member State may not prohibit the sale of products that are lawfully
marketed in another Member State, even where those products were manufactured in
accordance with different technical rules. B

However, mutual recognition is not always automatically applicable. The exceptions to the
principle are restric tions that are justified on the grounds set out in Article 30 of the

Treaty, or based on other overriding reasons of public interest, which are proportionate to

the aim pursued. * Member States can block imports or condition them, but only if

60 ust i lieiderabdtions listed in Art. 36, TFEU, and the case law, based on the rule -of-
reason, on Art. 34, TFEU itself). %,

For instance, the Member State of destination may check if the level of protection provided
by the product under scrutiny lives up to the le vel of protection provided by its own

% Commission Communication (2008) First Report on the application of Regulation (EC) No 764/2008

o CSES (2014): Evaluation of the Internal Market Legislation for Industrial Products

% The figure of 21% figured in a 2007 -report that Copenhagen Economics carried out for the Confederation of

Danish Industries. Copenhagen Economics (2007): The Internal Market for Goods i The Unrealised Potential

31 E.g. European Commission (1999): Commission Staff Working Paper: First report on the application of th e

principle of mutual recognition in product and services markets

32 European Commission (1980): Communication from the Commission concerning the consequences of the

judgment given by the Court of Justice on 20 February 1979 in Case 120/78 (‘Cassis de Dijon )

3 Regulation 764/2008
4 Regulation 764/2008

® pelkmans (2012): Mutual recognition: economic and regulatory logic in goods and services
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national rules. * Under the principle of mutual recognition, different technical rules continue
to coexist within the internal market. T he mutual recognition principle in the non -
harmonised area therefore consists of: 37

1 The general rule that products lawfully produced and/or marketed in another
Member State enjoy a basic right to free movement, guaranteed by the Treaty on
the Functioning of the European Union (TFEU). This is aside from any national
technical rule inthe M ember State of destination.

I The exception that products lawfully produced and/or marketed in another Member
State do not enjoy this right applies only if the Member State of destination can
prove that it is essential to impose its own technical rule on the products concerned.
If a competent authority suspends the marketing of a product, it is to notify the
economic operator and the Commission immediately of this, cf. Art. 7(2) of
Regulation 764/2008. The application of this technical rule should be based on the
reasons outlined in Article 36 of the TFEU (protection of public morality or public
security, protection of the health and life of humans, animals or plants, etc.), or in
the mandatory requirements developed under the jurisprudence of the Court.

This means that Member States may only waive the last principle under very strict
conditions, which involve fAoverriding requirements of
taken by Member States must be both necessary and proportionate. 8

If the mutual recognit ion principle functions perfectly, the existing technical details in
national laws, supposedly to be enforced by the responsible inspectors or civil servants,
cannot be used to block intra -EU imports, except if that good does not comply with
recognised Eur opean standards or clearly violates Safety, Health, Environment or

Consumer protection (SHEC) objectives. % However, as we shall see later on, this does not

always work in practice, as Member States sometimes invoke SHEC objectives without

thorough justific at i on, often citing very gener al concerns (0
reasons can be manifold, but there are indications in this evaluation that it sometimes has

to do with lack of trust in the Member Statesd enforci

4.2.1. Regulation 764/2008 and the possibility of deviating from the mutual recognition
principle

The aim of the mutual recognition regulation is to strengthen the functioning of the internal
market by significantly reducing costs to European business and, in so doing, enhancing
th e internal market benefits, such as improving the free movement of goods. This aim has
been laid down in Regulation (EC) No 764/2008, Art. 1.

The mutual recognition regulation was a response to the o bstacles to the free movement of
goods between Member  States, which were sometimes unlawfully created by the Member
States' competent authorities. In the absence of harmonisation of legislation, competent

% E.g. European Commission (2003): Commission interpretative communication on facilitating the access of

products to the markets of other Member States: the practical application of mutual recognition (2003/C 265/02)
37" Commission Communication (2008) First Report on the application of Regulation (EC) No 764/

38 European Commission (1999): Commission Staff Working Paper: First report on the application of the principle
of mutual recognition in product and services markets

39 pelkmans (2010): Mutual Recognition: rationale, logic and application in the EU internal goods market
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authorities sometimes apply technical rules laying down requirements to be met by
products lawfully marke ted in other Member States. These rules relate to designation,
form, size, weight, composition, presentation, labelling and packaging. The application of
such rules to products lawfully marketed in another Member State may be contrary to

Articles 28 and 30  of the Treaty, even if they apply without distinction to all products. 40

At the time when the regulation was introduced, there were many problems with the
correct application of the principle of mutual recognition by the Member States. It was
therefore dee med necessary to  establish procedures to minimise the possibility of technical
rules' creating unlawful obstacles to the free movement of goods between Member States.
According to the preamble to Regulation 764/2008, surveys had shown that many
enterprises , in particular small and medium -sized enterprises, either adapt their products
to comply with  the technical rules of Member States or refrain from marketing them in
those Member States. It was also clear at the time that competent authorities lacked
appro priate procedures for the application of their technical rules to specific products
lawfully marketed in another Member State. The lack of such procedures compromised
their ability to assess the conformity of products in accordance with the Treaty. 4

The EU regime for mutual recognition for goods changed with Regulation 764/2008. This
regulation constitutes a response to the criticisms about the factual working of the mutual
recognition principle on the ground. 42 Until this Regulation was adopted, only case | aw was

applied, and an important problem for implementation of the mutual recognition principle

was the general legal uncertainty about the burden of proof. With the adoption of
Regulation 764/2008, “ the burden of proof is placed on the national authoritie s that intend
to deny market access. They must set out in writing the precise technical or scientific

reason for their intention to deny the product access to the national market. The economic

operator is then given the opportunity to defend its case and s ubmit solid arguments to the
competent authorities. The regulation al soprodugtt abl i sh
contact point s) in each Member State which, within 15 days, provide information to the
economic operators about technical rules on product s and the implementation of the
mutual recognition principle to enterprises and competent authorities in other Member
States. ** However, the details of establishing the product contact points and their role,

apart from the above -mentioned issues, are not sp  ecified in the regulation. The regulation
comes into force when an administrative decision otherwise will: 4

9 prohibit a company from placing a product on the market;

9 require a company to modify or perform additional testing of that product before it
can b e placed on the market; or

40" Regulation 764/2008

41 Regulation 764/2008

42 Commission Communication (2008) First Report on the application of Regulation (EC) No 764/2008 and

Pelkmans (2012): Mutual recognition: economic and regulatory logic in goods and services

3 Full name: Regulation (EC) No 764/2008 laying down procedures relati ng to the application of certain national
technical rules to products lawfully marketed in another Member State and repealing Decision No 3052/95/EC

4 European Commission (2010): Free movement of goods i Guide to the application of Treaty provisions
gover ning the free movement of goods

4 Copenhagen Economics (2012): Delivering a stronger single market
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9 force a company to withdraw a product from the market.

Since 2009, the Commission has monitored the application of Regulation 764/2008 in the
Member States based on notifications and reports from the Member States. The
Commissio n also established the Consultative Committee on Mutual Recognition, which
holds meetings between the product contact points (Member State representatives
responsible for the application of the mutual recognition principle) and the Commission to
discuss th e implementation of the Regulation.

As a conclusion to this description of the key elements of the mutual recognition principle
and Regulation, the Figure 4 -2 summarises the key actions, objectives and expected
outcomes of the implementation of the mutual recognition principle.

Figure 4-2: The o6intervention |logicd6 of the Mutual Recognition Pr

“ I:> Objectives I:) Immediate outcomes I:‘> Overall impacts

Application of a mutual

recognition clause in Member S.tates fEfl?il‘l Products lawfully
national legislation from applying technical marketed \In one MS c_an et e i
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Establish procedures in d products from other MS f

|
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Avoid duplication of .

i i goods in the 1 |
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and knowledge of the
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principle of mutual
recognition among
enterprises

Source: DTI, Technopolis, EY and VVA Consulting

4.3.  Mutual recognition, harmonisation and the grey area

When discussing mutual recognition, the concepts of harmonisation and grey areas often
emerge. The differences are presented in the following.

As mentioned, under  mutual recognition Member States agree to recogni
regulations and goods or services authorised under them. If a particular good meets the

requirements of one Member State, in principle, it must be accepted in the market in all

other Member States (except for the derogations mentioned above). Mutual recognition

canbeensureddire ctly by the Treaty or by “ he ECJO6S jurispruc

Under harmonisation Me mber Statesb®d rul es ar e explicitly br
legislation. Despite the name, it seldom means making rules the same in all Member States

(known as exhaustive harmonisat ion). Its typical form is the approximation provided for in

Article 114, which normally means significant though not exhaustive harmonisation.

% Hm Government UK (2013): Review of the Balance of Competences between the United Kingdom and the

European Union - The Single Market
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Another form is minimum harmonisation, i.e. rules all Member States must observe but
which do not prevent some fr om having tougher rules, such as in the environmental area.
Lastly, in some cases, only some aspects/rules are harmonised and others are left up to
mutual recognition. This is, for instance, seen in the construction products sector, where
the mutual recog nition principle applies to construction products, which do not have a CE -
marking affixed to them ~ “%.

47

It has been argued that harmonisation is preferable for new technologies if it can be
achieved speedily, and that mutual recognition is more appropriate for existing, evolving
technologies where standards already exist. 49

The grey area refers to areas where it is not entirely clear if equivalence applies.
Historically, Member States have often acted similarly in response to similar market
failures. If such na tional responses were equivalent in terms of avoiding the market
failure(s), neither harmonisation nor the refusal of market access would be justified.
Therefore, t he principle of equivalence can be seen as the application of a proportionality
test. °* However,while i n some cases, equivalence has been the
there are also numerous examples of cases where equivalence has been absent or only

implicitly present.  °* If companies perceive the ECJ rulings to be unclear, this can create

unce rtainty.

50

4.4. Benefits and challenges regarding the application of the principle of
mutual recognition

Literature points to a number of benefits and challenges related to the mutual recognition

principle and the application of the principle. An overview of the benefits and challenges is
presented in Table 4-1 (compare also with the intervention logic outlined in Figure 4 -2
above).

4" HM Government UK (2013): Review of the Balance of Competences between the United Kingdom and the

European Union - The Single Market

48 European Commission (2011): Guidance Document i the application of the Mutual Recognition Regulation to

non - CE- marked construction product s

1M Government UK (2013): Review of the Balance of Competences between the United Kingdom and the

European Union - The Single Market i Evidence from BAE Systems
0 pelkmans (2012): Mutual recognition: economic and regulatory logic in goods and services
1 Janssens (2013): The principle of mutual recognition in EU law

52 Janssens (2013): The principle of mutual recognition in EU law and Pelkmans (2012): Mutual recognition:

economic and regulatory logic in goods and services

Directorate -General for Internal Market, Industry, Entrepreneurship and SMEs 2015

35



Evaluation of the Application of the Principle of Mutual Recognition in the Field of Goods

Table 4-1: Benefits and challenges of the mutual recognition principle and the application

thereof

Less need for multiple testing and certification Information costs

Easier access for new products Transaction costs (often followed by waiting
costs)

Easier access to new markets Compliance costs

Regulatory benefits
Strategic benefits
Consumer/customer benefits

Fewer information costs, burdens
(removal/reduction of challenges)

In the following, we  discuss the benefits and challenges in further detail.

4.4.1. Benefits

As mentioned above, mutual recognition was introduced in an attempt to resolve the free
movement of goods  -trilemma.

In 2012, the Commission published the first report on the application of th e Mutual
Recognition Regulation (764/2008/EC). In general, the Regulation is perceived to be a
helpful piece of legislation. It has contributed towards increased awareness of the principle

of mutual recognition.  ** The findings point in the direction that th e Regulation helps in

di sciplining national authorities, i mproving busines
markets and reducing costs for businesses. This is primarily due to its change in the

approach to the burden of proof and introduction of national product contact points

(product contact points). However, it is also clear that the Regulation will only fully
demonstrate its merits in the long run. %

The literature mentions a number of benefits of mutual recognition, which are discussed in
the followin g.

Less need for multiple testing and certification

The Mutual Recognition Regulation sets out to limit the differences in testing rules in the
different Member States, which should reduce the need for multiple testing and
certification. The impact assessment for the Mutual Recognition Regulation estimated that
these costs constitute between 2% and 10% of overall production costs. However, not all

of these costs can be eliminated following a perfect application of the mutual recognition
principle, as certain costs may be unavoidable when the technical rules of the Member

53 First Report on the application of Regulation (EC) No 764/2008 of the European Parliament and of the Council

of 9 July 2008 laying down procedures relating to the application of certain national technical rules to products
lawfully marketed in another Member State and repealing Decision No 3052/95/EC: http://eur -
lex.europa.eu/LexUriServ/LexUriServ.do?uri=COM:2012:0292:FIN:EN:PDF

>4 Copenhagen Economics (2012): Delivering a stronger single market
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State of destination comply with Articles 28 to 30 of the EC Treaty. Therefore, even under

the most effective application of the mutual recognition principle, the potential reduction in
overall production costs is lower than the total costs caused by the differences between

technical rules in different national markets. >

Easier access for new products

A better application of the mutual recognition principle would, because of less testi ng and
certification needs, substantially facilitate the introduction of new products into different

national markets. This may cause enterprises to reduce production costs. %

Easier access to new markets

Another possible benefit is that enterprises may exploit economies of scale by expanding
into new geographical markets. Such changes should be reflected in gains in productive
efficiency, and should thus contribute to the restoration of profit margins. Following a

proper application of the mutual recogni tion principle, the risk for enterprises that their
products will not gain access to - or will have to be withdrawn from - the market of the
Member State of destination will in many cases be reduced. SMEs will particularly
experience this, as the costs for SMEs of gaining access to the market of another Member

State are nearly twice as high as for large companies, measured as a share of total
turnover. Therefore, better application of the mutual recognition principle would reduce the
administrative costs of SMEs wishing to sell their products in another Member State. The
impact assessment for the Mutual Recognition Regulation estimated that for large
enterprises, entering a new national market and under the best of circumstances, the
impact could be estimate  d at an amount equalling 100% of the annual turnover. For SMEs,
an amount equalling up to 250% of the annual turnover could be saved. >

Regulatory benefits

The regulatory benefits are perceived in the sense
recognition pri nciple restrains Member States' regulatory autonomy, as the technical rules

must adhere to the principle of equality. This means that the mutual recognition principle

should lead to less unnecessary regulation, while at the same time ensuring that in cases

where consumer safety or health is at stake, derogations apply. %8

Strategic benefits

Strategic benefits relate to the deepening and quality of the internal market. Mutual

recognition contributes to increasing free movement where it was previously hindered or
blocked. It accomplishes this without adding any EU regulation, meaning that it avoids
centralisation. °°

Gl obal competitiveness | argely depends on the EU&6s ab
conditions and opportunities. In this regard, less legislat ive harmonisation and more
emphasis on mutual recognition can make it easier to adjust rules to evolving conditions.

s European Commission (2007): Accompanying document to the Proposal for a directive of the European

Parliament and of the Council laying down procedures relating to the application of certain national technical rules
to products lawfully marketed in anoth er Member State and repealing Decision 3052/95/EC Impact assessment

% Op. cit. (European Commission (2007))
57 Op. cit. (European Commission (2007)
%8 pelkmans (2012): Mutual recognition: economic and regulatory logic in goods and services

% pelkmans (2012): Mutual recognition: economic and regulatory logic in goods and services
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However, it is necessary to couple this approach with effective enforcement mechanisms if
mutual recognition is to work optimally in practi ce. Whether this is effectively in place will
be discussed later in the report. In addition, it should be remembered that mutual
recognition is perceived to be less predictable for businesses, particularly SMEs, operating
across the Single Market than harm onisation. 60

Consumer/customer benefits

The third benefit concerns benefits for consumers. The mutual recognition principle may

prompt low -price exporters to invest in reputation building (e.g. voluntary certification) or

to announce that they will systema tically test and certify their goods in compliance with
standards from the high cost country. This can lead to a convergence towards higher
quality levels between trading countries. ® A properly applied mutual recognition principle
also opens up other marke  ts more easily for economic operators, thus offering customers a
greater choice of goods.

4.4.2. Challenges

As indicated above, there are a number of challenges particularly related to the application
of the principle of mutual recognition. The literature points especially to costs related to the
application of the mutual recognition principle. The types of costs are discussed below.

Information costs

I nformation costs have to do with the fact that mutua
operators as itis  based on case law. Likewise, there are many grey areas where case law

has not yet determined the outreach of the mutual recognition principle.

Stakeholders frequently face legal uncertainties regarding the scope of the application of

the principle of mutu  al recognition. 2 It is often unclear to which categories of products
mutual recognition applies, since the principle is residual, i.e. it only applies if and when

the national rules on specific goods do not implement secondary EU legislation. The
legislati on on mutual recognition does not and cannot contain a comprehensive list of
products or aspects of products to which the principle should apply. Consequently,
enterprises as well as national administrations need extensive knowledge of EU law in
order to e stablish whether the principle of mutual recognition applies to a specific product

or aspects of it. 3

In 1999, 2002, 2003, 2010 and 2011 Commission Communications on mutual recognition
stated that the principle of mutual recognition was not working to a s atisfactory extent,
and that it posed problems to economic operators, chiefly because of ignorance of the
principle by Member States and/or economic operators. ® This has resulted in national

€0 LM Government (UK), 2013

61 pelkmans (2012): Mutual recognition: economic and regulatory logic in goods and services

62

First Report on the application of Regulation (EC) No 7 64/2008 of the European Parliament and of the Council
of 9 July 2008 laying down procedures relating to the application of certain national technical rules to products
lawfully marketed in another Member State and repealing Decision No 3052/95/EC: http://eur -

lex.europa.eu/LexUriServ/LexUriServ.do?uri=COM:2012:0292:FIN:EN:PDF

83 ToR Evaluation of the application of the principal of mutual recognition in the field o f goods; Janssens (2013):
The principle of mutual recognition in EU law

64" communication from the Commission (1999) T COM (1999)299 final: Mutual recognition in the context of the
follow -up to the Action Plan for the Single Market
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administrations and economic operators being unsure of how to rea ct when confronted
with a non -harmonised product, resulting in economic operators not relying on the
principle of mutual recognition. ® Thus, uncertainty for the economic operator ended up
acting as a barrier to gain access to the market of the Member State of destination and to
benefiting fully from the internal market. For national administrations, this lack of
knowledge very often resulted in a refusal to allow a product to enter the market (or its
withdrawal from the market) ® Thus, the application of the principle of mutual recognition

was mainly hindered by the practical decisions made by the authorities that were in direct
contact with economic operators and seldom because of the formal content of the
legislation itself. ¢

In addition, the grey areas can create costs, both for business and authorities, as the lack

of a 'rule book' for mutual recognition, in particular for national inspecting agencies or

other officials, can cause national authorities not to follow the mutual r ecognition principle.
Rather, they often attempt to enforce local rules. The Commission has issued reports and

soft guidelines. It has also greatly improved the information on its (TRIS) website,
promoted seminars and launched a special campaign for new Me mber States. However,
Vis -a-vis economic operators this is unlikely to help much, because many SMEs tend to not

be aware of such general campaigns. For officials the utility may be greater.

Transaction costs

Transaction costs refer to the costs of partici pating in a (foreign) market and are incurred

in particular when companies need to monitor whether the Member States are applying the

mutual recognition principle properly. In particular, the recognition of the simultaneous
relevance of di f @iles rmayn genersite drpartand tramsaction costs. % Case
studies indicate that in particular SMEs are deterred by actual transaction costs as well as

by uncertainty. This is particularly true when Member States' authorities routinely refuse

market accessifa  good does not match local technical requirements. o

The transaction costs are often followed by costs of delays, which can only be reduced if

bilateral cooperation between Member States is almost automatic (i.e. works well) or the
Commission intervenes. Co  sts due to waiting to enter a market can be significant if time -
to-market is important. Economic operators often hesitate to assert their rights under

Union law. One reason may be that they are reluctant to jeopardise future business
opportunities in the d estination country. Besides, the pursuit of one's rights under
Community law can be very slow and costly. " For companies that do know about mutual
recognition, the costs of verifying whether mutual recognition would apply to their goods

® Communication from the Commission (1999) i COM (1999)299 final: Mutual recognition in the context of the
follow -up to the Action Plan for the Single Market

6 European Commission (2002): Second biennial Report on the Application of the Principle of Mutual Recognition
in the Singl e Market and European Commission (2003): Commission interpretative communication on facilitating
the access of products to the markets of other Member States: the practical application of mutual recognition
(2003/C 265/02)

i European Commission (1999): Com mission Staff Working Paper8nm

8 pelkmans (2012): Mutual recognition: economic and regulatory logic in goods and services

% OECD (2013): Trends in international regulatory co -operation, in International Regulatory Co -operation:
Addressing Global Challenges, OECD Publishing.

™ pelkmans (2012): Mutual recognition: economic and regulatory logic in goods and services

! pelkmans ( 2012): Mutual recognition: economic and regulatory logic in goods and services
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can be high. This ¢ an imply that economic operators may still decide not to rely on the
mutual recognition principle, for commercial reasons, since the mutual recognition principle

is seen as a right they can invoke, not an obligation. The voluntary aspect of the prlnC|pIe
to some extent may restrict its penetration in the internal market context.

Compliance costs

The ECJ explicitly recognises in its case |l aw that
as well as judicial authorities are bound by the obligation of mutual recognition. These
obligations can potentially be far -reaching. For instance, the strategy of mutual recognition

necessitates a change of habits and a new way of thinking for economic operators and

national administrators.  "® If the application of the mutua | recognition principle fails,

compliance costs can emerge, primarily for companies. "

Overall, the reviewed literature shows that many of the challenges involving the application
of the mutual recognition principle are of an administrative nature. This me ans that these
issues primarily have to do with the application of the mutual recognition principle.
National authorities both experience problems regarding economic operators, having to do

with the uncertainty of how to apply the mutual recognition princi ple in practice, and
problems in administrative practices (such as when to notify the Commission and what to
communicate to other national authorities T and how fast).

4.5. Macro -economic aspects

It was investigated whether there are any trends in the macro -economic environment that
can act as an explanatory factor for the (in)correct application of the mutual recognition

principle. From the Eurostat figures on intra -EU trade (import and export) per Member
State, it can be seen that no Member State clea rly stands out in terms of trade pattern
(see Figure 4-3 and Figure 4-4 and Figure 4-5 below).

2 Janssens (2013): The principle of mutual recognition in EU law
3 Janssens (2013): The principle of mutual recognition in EU law

" pelkmans (2012): Mutual recognition: economic and regulatory logic in goods and services
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Figure 4-3:Intra -EU import share out of total import by Member States
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The same is true for intra - EU export:

Figure 4-4:Intra -EU export share out of total export by Member States
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When looking at intra  -EU exports out of total EU  -28 exports, it is striking to note that for

all Standard International Trade Classifications (SITC) categories, the intra -EU export is
decreasing, cf. Figure 4-5. This indicates that there are issues within intra -EU trade that
should be addressed. Such issues may include, among other factors, incorrect application

of the mutual recognition principle.

Figure 4-5:Intra -EU exports out of total EU28 export
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5. EVALUATION RESULTS

This chapter presents the results I findings 7 of the evaluation. It is mainly based on
primary data collected through surveys and interviews (cf. Chapter 3 for more details on

the methodologies used), some secondary (statistical) data from various sources, and
supplemented with insights from the literature review and from position papers received

from EU -level business associations.

The chapter begins with an overall guestion, i.e. Oto
principle achieved its objectives?6 (section 5.1) The stakehol c
discussed before the chapter proceeds to analyse more specific aspects of the mutual

recognition principle and its application.

Section 5.2 takes the perspective of the enterprises i . ewhat @tteat do European
enterprises know and understand the mutual recognition principle? Which strategies do
they employ when exporting to other Member States, what are the costs to companies if

the principle is not fully applied by the Member States, and are the administrative burdens
of(non -) application of the mutual recognition principle |
This is followed by section 5.3 taking the perspective of the Member States i . e. 6how wel
do Member State administrations know and understand the mut ual recognition principle,

and do they apply the principle correctly?6 This sec
aspects of Me mber St at es d ap pil notifiaation gnacticesf usetdie pri nci
technical rules, mutual recognition clauses and prior authorisation procedures, as well as

the dialogue between the Member States (product contact points).

Section 5.4 takes a crosscutting perspective, seeking to identify in which markets and
which sectors problems are found most commonly.

Finally, secton 5. 5 summari ses some of the key findings into
full application of the mutual recognition principle.

5.1. Stakehol der 6s Vi ews on whet her t he Mut ual R €
has achieved its objectives

According to Regulation (EC) No. 7 64/2008, the objectives of introducing the mutual
recognition principle are as follows:

9 ensuring the free movement of goods within the internal market;
1 lowering remaining trade barriers in the internal market; and
I promoting trade in goods among EU Member S tate.

From the three surveys with the product contact points, the national business and sector
associations and the companies, it can be seen that there are stakeholders who perceive

the mutual recognition to have, or nearly have, reached its stated object ives. However,
there are also a substantial number of stakeholders, who think that the mutual recognition

principle still has some way to go before it has achieved its objectives.

In the product contact point survey, the respondents are generally positive . Around half of
the product contact points think that the objectives have been either completely reached or
close to completely reached. The other half perceives the objectives to be partly reached,

and a few product contact points say that there is quite a long way to go in terms of
lowering trade barriers in the internal market (see Figure 5-1).
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Figure 5-1: Product contact point survey: To what extent has the mutual recognition
principle achieved its objectives?
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To what extent do you think that the mutual
recognition principle has ensured the free
movement of goods within the internal
market? (N=26)

To what extent do you think that the mutual
recognition principle has contributed to
lowering trade barriers in the internal
market? (N=26)

To what extent do you think that the mutual
goods among the Member States? (N=26)

miNotatall W2 m3 w4 mg5Completely = Don'tknow

Source: Questionnaire survey among PCPs, running from 9 October 2014 to 5 January 2015, carried out by DTI

The company survey reveals that among the comp anies that know about the mutual
recognition principle, there is a slightly negative perception of how the mutual recognition
principle works in practice. While one -fourth believes that it works as intended, more than
one -third thinks the opposite and stat es that the principle works badly in practice as
illustrated in  Figure 5-2. The interviews with companies show that the main reason for
stating that the mutual recogn ition principle works badly has to do with additional tests
that national authorities ask the companies to perform, even though the mutual
recognition principle should apply.

Figure 5-2: Company survey: In yo ur view, how well does the mutual recognition principle
work in practice?

0% 10% 20% 30% 40% 50% 60% 70% 80% 00% 100%

(N =69) wiVerywell m2 m3 m4 m5Verybad

Source: Questionnaire survey among companies, running from 9 October 2014 to 5 January 2015, carried out by
DTI

The survey among national business and sector associations shows that around 40% of the
respondents believe that the objectives either have been completely reached or are close

to being completely reached. 25 -35% of the respondents perceive the objectives to be
partly reached, and around 25 -30% of the respondents believe that there is still quite a

long way to go before the objectives have been reached (see Figure 5-3).
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Figure 5-3: Business and sector association survey: To what extent has the mutual
recognition principle achieved its objectives?
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To what extent do you think that the mutual
recognition principle has ensured the free
movement of goods within the internal
market? (N=17)

To what extent do you think that the mutual
recognition principle has contributed to
lowering trade barriers in the internal
market? (N=16)

To what extent do you think that the mutual
recognition principle has promoted trade in 6,3%
goods among the Member States? (N=16)

mi1Notatall w2 w3 w4 »5Completely

Source: Questionnaire survey among national business and sector associations, running from 9 October 2014 to 5
January 2015 , carried out by DTI

There are indications from the survey and the interviews that the mutual recognition

principle is not applied to a satisfying extent. The Danish Business Association is one of the

few business associations that actively monitor its
mutual recognition. The association estimates that 20% of its members experience

problems with incorrect application of the mutual recognition principle. H owever, the figure

is relatively old (from 2007). The Danish business association is carrying out a new survey

of its members, but the results are not ready yet. In addition, the Spanish business

association has a project cal | ordof prébleins of Sparfisb r the i

companies in the European Single Marketd. It aims to
problems, which, despite the implementation of the Single Market, hinder the activity of
Spanish companies, and 2) seek solutions to these pr oblems in collaboration with the

competent authorities of the National or Community Administrations. According to the
Spanish business association, one of the main obstacles refers to the incorrect application
of the mutual recognition principle.

Positive aspects of the mutual recognition principle are mentioned in the interviews.
Companies state that when mutual recognition works well, they are able to manufacture
one version of their product only and sell it on different markets, thus lowering the costs.

I'n addition, one company has found it easier to chall
and distributors blamed on local regulations. Where there is malfunctioning of the principle
(experienced by approx. 35% of the companies), this is mainly perceived to be related to

the application of the principle.

Overall, the mutual recognition principle in itself works well as a legal concept to help
stimulate trade. The literature, the questionnaire surveys and the interviews all point in the
direction thatiti s not in the legal text as such, but rather in its application that challenges
arise. In addition, the legislation sometimes proves difficult to understand for both
companies and Member State authorities. This means that there are various challenges
associ ated with the application of the principle, which need to be addressed. A 2012 study
by Copenhagen Economics also found that according to the SOLVIT and TRIS databases
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wrongful application of the legislation exists within the area of goods covered by mutua
recognition. '

The impact assessment of the mutual recognition regulation estimated that perfect
operation of mutual recognition inside the EU would produce a maximum increase of EU

GDP by 1.8%. Furthermore, it was estimated that the failure to properly apply the principle

of mutual recognition reduced trade in goods
billion. " Although the Mutual Recognition Regulation has created a better functioning
internal market, there are still areas where the mutual recog nition principle is nor applied
properly, and thus, there are still potentially benefits to be gained. The nature and extent

of the challenges will be investigated in this analysis.

5.2.  Awareness of the principle among enterprises, strategies concerning
mutual  recognition, and cost of insufficient application of the principle

This section takes the perspective of the enterprises , i.e. how well do they know the
principle, do they use it in practice, and what are the costs to companies if the principle is

not pr operly applied by the Member States? Finally, the question is asked whether the
administrative burdens of (non -) application of the mutual recognition principle are
proportionate.

5.2.1. Awareness and knowledge of the principle among enterprises

There seems to be  a lack of awareness of the principle of mutual recognition, particularly
among enterprises. The consequence is that enterprises and competent (regional)
authorities often take national technical rules for granted. Enterprises then adapt their
products to local requirements, or get them retested, thereby incurring added costs and
requiring additional time, or they may even completely refrain from entering the new

n

market. " This is supported by input from the Member

the Commi ssion that shows that there are still uncertainties concerning how to handle the
mutual recognition principle. 8 Moreover, most enterprises cannot afford a lengthy process

discussing back and forth with Member State authorities, so they try to either solve the

problem quickly or withdraw from a market.

The awareness and knowledge of the principle of mutual recognition among enterprises is
somewhat mixed. The large companies exporting to other Member States seem mostly to
have at least some awareness and und erstanding of the principle. Often, they have a legal
department, which, among other things, focuses on the mutual recognition principle. From

the perspective of the product contact points, more than 40% of the product contact points

think that most (above 75%) large companies seeking to market a product in another
Member State know and understand the mutual recognition principle. A third of the product
contact points think that 50 -75% of large companies know and understand the principle.
For SMEs, the situ ation is very different. More than a third of the product contact points

» Copenhagen Economics (2012): Delivering a stronger single market

6 European Commission (2007): Accompanying document to the Proposal for a directive of the European
Parliament and of the Council laying down pro cedures relating to the application of certain national technical rules
to products lawfully marketed in another Member State and repealing Decision 3052/95/EC Impact assessment

" Interview with DG ENTR

" For instance: European Commission (2010): Minutes of the second meeting of

Recognition Committeeo, hel d i n Br us Buepesn Commisgich (200d)v Minuteseof

the third meeting of the consultative AMutual Recogni 20illo n
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assess that among SMEs seeking to market a product in another Member State, less than
25% know and understand the mutual recognition principle, while 40% of product contact
points bel ieve that only between 25% and 50% of SMEs know and understand the principle
(cf. Figure 5 -4).

The experiences reported by the participating business organisations (both in the survey

and in the interviews) are consistent with the assessment of the produc t contact point s,
i.e. that small companies generally do not have the same degree of awareness and basic
understanding of the mutual recognition principle and clauses compared to large
enterprises.
Asking companies directly about this, the company survey s hows that about 75% of the
companies participating in the survey either know what the principle of mutual recognition
means or have heard of it, but are not familiar with its details (See Figure 5-4).
Figure 5-4:Company survey: Do you know about the principle of mutual recognition?

= Yes, | know what it means

m Yes, | have heard of it, but I'm not

familiar with its details

® No, |don't know about the principle
Note: N = 164.
Source: Questionnaire survey among companies, running from 9 October 201 4 to 5 January 2015, carried out by
DTI

The company survey confirms the experience of the product contact points and business
organisations, i.e. that large companies have a much greater degree of awareness of the
principle than small companies do. It is a bit surprising that many micro companies have a
good understanding of the principle, see Figure 5 -5 below.

There is no obvious explanation for this phenomenon. There may be a bias in the sample
meaning that micro companies that take the trouble to answer the survey may be more
familiar with and interested in the mutual recognition principle than micro companies as a

whole. However, such a bias may of course also apply to the other company segments.
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Figure 5-5: Company survey: Do you know about the principle of mutual recognition? Micro
(<10), Small (10 -49), Medium (50 -250) and Large (>250) companies

80%
T0%

&0%

0%

0%

- I I l
n

09
Yes, | know what & means  Yes, | have heard of it, but not
familar with its detzils

midicro = Small Medium mlarge

Note: N = 140.
Source: Questionnaire survey among companies, running from 9 October 2014 to 5 January 2015, carried out by
DTI

The companies in the survey were asked whether they have exported to other Member

States - i.e. whether they have been in a position where the mutual recognition principle

could apply. The majority of the companies in the survey, close to 75%, have sold goods in
another Member State over the last three years. This is consistent with the share of
companies that have heard about the mutual recognition principle. However, for most of

the non -exporting companies, their decisions not to sell their goods in other EU countries
were not influenced by concerns about the potential problems in meeting the technical

rules apglicable in other EU countries, and the decision not to export was related to other
issues. ’

Awareness of the principle am  ong business associations

In the survey of business associations and in the subsequent interviews, it became clear

that many business associations did not monitor the principle and consequently could not

provide input to the evaluation. One the one hand, t he business associations sometimes

conclude that since they do not hear about the problem of mutual recognition from their

members, the problem with less than full application of the mutual recognition principle

cannot be a major problem. On the other hand , @s an Austrian business association puts it,

AYou need to monitor the application of the mutual re
there are probl ems. o

Furthermore, the interviews also indicated that many business associations do not know
much abo ut the mutual recognition principle, the main reason being that they do not
receive complaints from their members and therefore do not focus on the area. However,

more information on the subject could potentially push some business and sector

° This specific indication is based on a very small number of answers (N = 23) and must be interpreted with this
in mind.
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associations to be more aware of the application of the mutual recognition principle and
actively investigate among their members whether they experience problems. The
Commission could advantageously inform the business associations about the mutual
recognition princip le. A concrete suggestion from the Austrian business association was to
use EEN to distribute such information, organise seminars on the subject, etc.

Enterprise strategy and experience with mutual recognition when entering other Member
State markets
Compa nies may choose different strategies when entering the market of other Member

States, all of which affect the resources that they have to spend before the product can be
marketed. The main strategies are:

I examining technical rules in the destination market ;
9 adapting their products to specific requirements/rules in the destination market;

9 retesting their products as a result of requirements from customers and/or
authorities; and

I relying on the principle of mutual recognition for products already marketed in
another Member State.

As shown in Figure 5 -6, two -thirds of the companies participating in the company survey
check if their products meet the applicable technical rules before entering a new EU
market. A minority of them do not experience any additional requirements for their
products. However, one -third of the companies do not check if additional technical rules
apply when entering a new EU market, probably because they trust that the mutual
recognition principle works as intended.
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Figure 5-6: Compan y survey: When entering a new EU country, have you taken any of the
following steps related to meeting technical rules applicable in that country?

= | have done nothing to check if my
products meet the technical rules
applicable in the destination EU
country

= Examined the applicable technical
rules in the destination EU country,
but there were no additional
requirements as compared to my
domestic market

= Examined the applicable rules in th
destination EU country

Note: N = 86.
Source: Questionnaire survey among companies, running from 9 October 2014 to 5 January 2015, carried out by
DTI

For the companies that have examined the applicable rules in the destination Member
State and judged that actions had to be taken 8 60% adapted their product(s) to local
technical requirements, 22% retested their products, and 19% took 6ot her stepso.
other steps (extracted from the open answers to the survey) primarily included doing both
of the above and sometimes refraining from entering the market of the Member State in
guestion.

Textbox 5-1

[We usually] check our product with national authorities, and nine out of 10 times we are told that
we need to adapt our product to local requirements.

Medium -sized company, construction sector (company survey)
(Particularly experiences problems in France and Germany)

The business associations were also asked about how the companies prepare for entering a

new market. They also pointed to the spending of resources on examining the applicable

technical rules in the destination Member Stat e as a very frequent choice. Thus, two -thirds
of business associations responded that this was very frequently or frequently done by
companies. Almost half of the business associations also see businesses frequently
refraining from entering the market at a Il.

80 37 companies answered this question
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Figure 5-7: Business and sector association survey: Companies may apply one or more of
the following strategies when entering a new market (within the internal market). How do

they react? Rank from 1 -4, where 1 is the highest priority and 4 is the lowest
0% 10% 20% 30% 40% 50% 60% 70% 80% 90% 100%
Spend resources on examining the
MS (N=13)
Adapt their products tolocal requirements
(N=13)
Refrain from entering the market at all
(N=13)

“Rank1 ®mRank2 ®mRank3 ®mRank4

Source: Qu estionnaire survey among national business and sector associations, running from 9 October 2014 to 5
January 2015 , carried out by DTI

However, in the personal interviews, retesting was the issue indicated most frequently by

the business associations as a m ajor cost element. It was also a requirement that the
companies often faced, particularly because Member States require that testing of the
product is done in the destination Member State or by specific laboratories (which may
include laboratories outside the Member State in question). The statement from a business
association in the text box below supports this.

Textbox 5-2: On company strategies when met with national technical requirements

although mutual recognition should apply

Their strategy depends on how big the company is. The big companies can either choose to retest, if

the market is important to them, or they may be big
challenge. They dare to take the fig ht. Small companies adapt, depending on how important the

market is or on how many markets they operate. They cannot challenge because they cannot afford it,

and they fear the authorities and cannot afford to take the conflict. Therefore, when they call us they

want to be anonymous when we take the matter further. It is dangerous for them.

National business association, Northern European Member State

When asked why these steps were taken, more than 40% of the companies answered that
they simply assumed it was necessary, as they did not know if the mutual recognition
principle applied to their product. Almost a third took such steps because they were
required for acceptance in the local market and did not check whether the mutual
recognition principle could apply. Nearly 29% relied on the principle, but it turned out that
it did not work in practice, meaning that the companies believed that they had the legal
right to introduce the products, but the national authorities still asked for testing or
adaptation.
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Figure 5-8 Company survey: Why did you take these steps related to meeting technical
rules?

m We relied on the
principle of mutual
recognition, but it did
not work in practice

= We were required to do
so, and we did not check
if the mutual recognition
principl applied

= We assumed it was
necessary as we did not
know the mutual
recognition could apply

(N=42)

Source: Questionnaire survey among companies, running from 9 October 2014 to 5 January 2015 , carried out by
DTI

In addition to lack of awareness of the mutual recognition principle among companies,

many of the steps that companies think they need to take when entering another Member

State market boil down to Ol egal uncertaintyédofdue to
prior authorisation procedures, because the legislation is difficult to understand, or because

the authorities in the destination Member State do not apply the legislation correctly. In

the company survey, more than half of the companies rank legal uncertainty concerning
the understanding of the mutual recognition principle/legislation as the first or second most

important barrier to an effective functioning of the mutual recognition principle (see Figure
5-9).

Figure 5-9: Company survey: What are the obstacles to effective mutual recognition? Rank

from1l -4

0% 10% 20% 30% 40% 50% 60% 70% 80% Q0% 100%

Lackof f the mutual
principle among companies (N=57)

Legal uncertainty because of issues such as
priorauthorization procedures of different
testing methods used in other national
markets (N=57)

Legal uncertainty because the MR
legislation is unclear/difficult to understand
(N=57)

Authorities in other MS do not know or do
recognition (N=57)
wRank1 mRank2 mRank3 ®Rank4
Source: Questionnaire survey among companies, running fro m 9 October 2014 to 5 January 2015 , carried out by

DTI
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A concrete example of national requirements forcing companies to adapt or withdraw their
products is the case of bisphenol A in France.

Textbox 5-3: Bisphenol A in France

Bisphenol A is a plastic softener, which is forbidden in baby products, but allowed in other plastic

products. France has been looking to extend the ban on bisphenol A to other plastic products, and

certain other plastic products wer e included in the ban on 1 January 2015. Companies may then
choose to adapt all of their products to the requirements of the French market, or just the ones that

they want to market in France. In any case, this has a substantial economic impact on the

comp anies. The costs may be indirect, as companies may decide to withdraw their products or

market other products without bisphenol A. It can also affect competition in the sense that
competition is lower in the French market due to fewer products without bisp henol A being marketed,
which may again affect consumers.

Source: Interview with Eurocommerce

The product contact point s wer e al so asked about companiesd stra
technical rules, and their answers indicate that based on their experience companies do

indeed spend resources on examining technical rules and adapting to the requirements of

the Member State(s) where they want to market their products. When they do this it is due

to a lack of awareness of the mutual recognition principle. The majority of the  product

contact point s (59%) report that this occurs between 10% and 50% of the time, while

14% of the product contact point s report that companies from other Member States do this

between 50% and 75% of the time. This is particularly prono unced in the construction

product industry and in the food and food additives industries.

Regarding the product contact point s6 experience with enterprises fr

State adapting their products to local requirements due to lack of awareness of th e mutual
recognition principle, 45% of the product contact point s reported that companies from

other Member State adapt their products less than 10% of the time, 35% of the product
contact point s stated that this occurred between 10% and 50% of the time, w hile 20%

reported that it happened more the 50% of the time. Again, it was found that product
adaptation is particularly pronounced within the construction product industry, though the

majority of the  product contact point s were not able to identify the se ctors in which this
occurred.

With respect to how often enterprises from other Member State have their products
retested, due to lack of awareness of the mutual recognition principle, none of the product
contact points reported that this is the case in mo re than 50% of the time, whereas 55% of
the product contact points indicated that this is the case in only less than 10% of the time.

Again, the construction product industry was pointed out as the sector where this problem

is most widespread by some produ ct contact points, but the majority of product contact
points was not able to pinpoint any sectors where the problem is particularly pronounced.

When asked how often enterprises from other Member States simply refrain from entering
the market at all, due t o the lack of awareness of the mutual recognition principle, 90% of
product contact points reported that they see this happening less than 25% of the time,
while the remaining 10% experience this between 25% and 75% of the time. Most product
contact points  have not been able to indicate which sectors are particularly exposed to this
problem.

5.2.2. Costs to the companies resulting from less than full application of the mutual
recognition principle

The companies that decided to take steps to meet local technical requirements, such as

retesting and/or adapting the products, indicate that there are significant costs associated

with the administrative burden, retesting of products and the actual adaptat ion of the
product as shown in the Figure 5-10 below.
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Figure 5-10: Company survey: What are the typical cost items involved and how significant
are they?

Note: N=28 -31 (not all companies answered all questions)

Source: Questionnaire survey among companies, running from 9 October 2014 to 5 January 2015, carried out by
DTI
The companies that have answered this questio n particularly perceive testing as being

costly i more than 40% of the companies have rated testing as being a very significant
cost. The testing costs vary considerably, depending on the sector and the product, but
some examples from different sectors are provided in Table 5-1 .

Internal company staff time and administrative costs are perceived to be very significant

by 32% and 30% of the companies, respectively. In t he company interviews, many
companies mentioned that these types of costs naturally follow the testing costs and are
therefore closely related to the issue of Member States demanding additional tests. Lastly,

around 26% of the companies perceive the adapta tion of products to local technical
requirements to be a very significant cost. Furthermore, it is interesting that for all four
categories, over half of the companies perceive the costs as either very significant or
significant.

The company survey and th e subsequent interviews revealed a rather wide range of costs

in different sectors. The costs are presented in Table 5-1. Few companies were able to put
a figure on t he costs they face because of the incorrect application of the mutual
recognition principle. Of those that provided estimates, the costs ranged from 0.5% of the

annual turnover, to 20% of the turnover. Table 5-1 summarises some of the characteristics
of the companies that provided cost estimates.
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